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UNLOCKING THE POTENTIAL WITHIN
HOMELAND SECURITY:
THE NEW HUMAN RESOURCES SYSTEM

THURSDAY, FEBRUARY 10, 2005

U.S. SENATE,
OVERSIGHT OF GOVERNMENT MANAGEMENT, THE FEDERAL
WORKFORCE, AND THE DISTRICT OF COLUMBIA SUBCOMMITTEE,
OF THE COMMITTEE ON HOMELAND SECURITY AND
GOVERNMENTAL AFFAIRS,
Washington, DC.

The Committee met, pursuant to notice, at 10 a.m., in room SD-
342, Dirksen Senate Office Building, Hon. George V. Voinovich,
Chairman of the Subcommittee, presiding.

Present: Senators Voinovich, Akaka, Lautenberg, and Pryor.

OPENING STATEMENT OF SENATOR VOINOVICH

Senator VOINOVICH. The hearing will please come to order. I
want to thank all of you for coming.

Almost 1 year ago on February 25, 2004, this Subcommittee con-
vened a hearing entitled “The Key to Homeland Security: The New
Human Resources System.” The purpose of that hearing was to
consider the Department of Homeland Security’s proposed regula-
tions for their new human resources system.

Today’s hearing, “Unlocking the Potential Within Homeland Se-
curity: The New Human Resources System,” will consider the final
regulations.

Before we proceed I want to say that I understand there are
many strong feelings about these regulations. However, I would
like to ask those here today to respect the decorum that is cus-
tomary in the U.S. Senate. I am asking the audience not to respond
to the witnesses’ testimony, the questions Senators will be asking,
or the answers of the witnesses to questions.

I commend the Department of Homeland Security, the Office of
Personnel Management, Department employees, and representa-
tives of Homeland Security employees for the time they have in-
vested in developing this new human resources management sys-
tem. I personally want to thank former Secretary of Homeland Se-
curity, Tom Ridge, and former Director of the Office of Personnel
Management, Kay Coles James, for their commitment to this proc-
ess. I know that they were both engaged in this personally, and I
admire their dedication.

The 2-year process, the development of the regulations has gone
through is a relief to me. Many of us were concerned that these

o))



2

regulations would be rapidly developed and implemented. However,
that has not been the case. The Homeland Security Act of 2002 was
signed by the President on November 25, 2002. Proposed regula-
tions were published in the Federal Register on February 20, 2004.
The final regulations, the topic of today’s hearing, were published
only 9 days ago on February 1.

It is clear that there has been a very deliberate and collaborative
process, and I thank the Administration for this. For example, DHS
and OPM used the statutory authority to enlist the assistance of
the Federal Mediation and Conciliation Service to facilitate the dia-
log with labor organizations and extended that process beyond the
30-day requirement in law.

It is clear to me when comparing the final regulations to the pro-
posed regulations that DHS and OPM have made some significant
changes. For example, the new system will establish a Compensa-
tion Committee to gather input from multiple sources, including
employee unions, in determining employee pay. In addition, the
final regulations now allow employee input in determining mem-
bers of the Homeland Security Labor Relations Board.

Another significant change in the final regulations is a require-
ment for post-implementation bargaining on management actions
for employees adversely impacted for more than 60 days. Some of
you may recall that I raised the importance of post-implementation
bargaining at the hearing that we had last February.

These examples represent an increase in union involvement from
the proposed regulations. In addition, some changes like the Com-
pensation Committee create a role for unions unique to the Federal
Government.

These new regulations represent historic changes to the Federal
civil service. I would like to remind my colleagues of the enormous
changes the legislative proposal authorizing these regulations un-
derwent in Congress.

My colleagues may remember that the original legislative pro-
posal offered almost a blanket exemption, a blanket exemption
from Title 5 for the Department, similar to what was authorized
for the Transportation Security Administration.

Many of us were very concerned with this proposal including my
good friend in the House of Representations, Rob Portman. As a re-
sult, the enacted legislation included far less flexibility than ini-
tially sought by the Bush Administration.

I understand that all parties are not satisfied with the final regu-
lations, and they will have an opportunity today to explain their
concerns to the Subcommittee.

When the Senate was considering the Homeland Security Act, I
suggested to my colleagues that the law allow for binding arbitra-
tion over the six chapters of Title 5 that were waived. Based on my
experience working with employees unions as Mayor of Cleveland
and Governor of Ohio, I thought that the process would have
brought all parties to an agreement on the regulations more quick-
ly and with less friction.

Having an independent third party make final decisions on
points of contention would have fostered, I believe, additional col-
laboration over the regulations and given more credibility to the
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process. However, this suggestion was not well received by my col-
leagues or the Administration.

So as a part of the largest government reorganization in half a
century we have the new personnel system authorized by Congress.
Regarding this, I have this observation for both the Administration
and union representatives here today: Nothing less than the secu-
rity of our Nation is at stake. That is why we created the Depart-
ment, to secure the homeland and protect us from terrorism. We
{nust find a way to work together. The people of this country no
ess.

To the Administration I say it is your obligation to continue to
collaborate with the Department’s employees and their unions and
to do right by them in this new system. They must be treated equi-
tably. The merit principles of the civil service that have served our
country so well must be upheld. Managers must receive excellent
training so that they can make fair judgments regarding employee
performance. This point will be discussed in greater detail by the
Controller General. Employees must receive the training and re-
sources they need to make the most of his or her God-given talent.

To the union leaders, I say it is your duty to roll up your sleeves
and work with the Department of Homeland Security and the Of-
fice of Personnel Management to make this new system work well.

It is my hope that the collaboration and dialog the Department
and its employees have engaged in over the past 2 years will con-
tinue into the future. I expressed this sentiment to the President’s
nominee for the Secretary of Homeland Security, Judge Chertoff,
when I met with him 2 weeks ago. I suggested to Judge Chertoff
that one of the first actions that he takes is to bring in the rep-
resentatives of the employee unions and visit. I encouraged him to
initiate a personal dialog with them so they know that he, too, is
very much concerned about the Department’s human resources sys-
tem.

As I stated a year ago there is no doubt in my mind that the only
way any organization can be successful is to have the best and
brightest minds focused on the important task at hand.

I know the employees of the Department of Homeland Security
are hard-working and dedicated. It is my hope that the new human
resources management system will assist the Department in fos-
tering a high-performing culture that empowers these workers, en-
courages innovation, and supports and rewards them.

It is because of my unwavering commitment to the employees of
the Department of Homeland Security and its mission that I have
called this hearing today. I understand the ramifications the sys-
tem will have in the Department itself and the rest of the Federal
service. I am committed to ensuring its success, and I know the
Members of this Subcommittee are committed to that.

I look forward to hearing the testimony of our witnesses today
and a continued dialog over these important reforms.

I now yield to my good friend, the Senator from Hawaii. This is
the first hearing in which Senator Akaka is my Subcommittee’s
Ranking Member. Senator Akaka and I have spent many years
working together on Federal personnel issues. We have gotten to
know each other a lot better through our Bible study group. I
treasure Senator Akaka’s friendship, and I appreciate his leader-
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ship and commitment to the human capital issue. Senator, I look
forward to working with you in your new capacity as Ranking
Member of this Subcommittee. Senator Akaka.

OPENING STATEMENT OF SENATOR AKAKA

Senator AKAKA. Thank you, Mr. Chairman. I am especially
pleased to join you as the Ranking Member of this Subcommittee
and to join you as the leader of human capital issues here in the
Senate. As we all know, you and I have enjoyed a long and success-
ful partnership, and I look forward to that partnership continuing
in working with you on this Subcommittee.

I also want to welcome our panelists, Comptroller General Walk-
er, Mr. James, and Dr. Sanders to our hearing this morning. We
certainly are grateful and have appreciated the work of Secretary
Tom Ridge as he developed the Homeland Security office here in
our country. We have much to do and we are starting to do it.

Our hearing this morning marks the first public forum on the
final personnel rules issued jointly by the Department of Homeland
Security and the Office of Personnel Management. I know there is
strong disagreement over these final regulations. Many who join us
today believe their input was not valued and their views were not
fully addressed.

However, I want to commend DHS and OPM for the collaborative
and open manner in which employee groups and stakeholders were
involved in the development of these regulations. All agencies
should undertake organizational change in a similar cooperative
and inclusive manner.

I, too, participated in the consultation process by submitting de-
tailed comments on the proposed regulations last year which dis-
cussed the preservation of employee rights and protections. I am
pleased that some of my suggestions were included in the final reg-
ulations, which are an improvement over those proposed a year
ago. The rules retain protections found in current law that permit
judicial review, use of preponderance of evidence standard for em-
ployee appeals, provide for employee grievances, and govern the
awarding of attorney fees.

However, the regulations fall short of our common goal of pro-
tecting the merit principles on which our country’s Federal civil
service have been developed and which serve as a model through-
out the world. The principles of merit and fitness call for fair and
equitable treatment of employees, and protection from arbitrary ac-
tion, personal favoritism, and coercion for political purposes. We
must avoid undermining the merit system, and we do not want to
return to the spoils system.

Mr. Chairman, I ask unanimous consent that Section 2301 of
Title 5, which contains the merit systems principles be included in
the hearing record.?

Senator VOINOVICH. Without objection.

Senator AKAKA. Without adhering to this provision of law we
may put at risk the government’s ability to attract skilled new
workers and retain experienced employees who have already cho-
sen Federal service. The intent of allowing the Department of

1The copy of Section 2301 of Title 5 appears in the Appendix on page 43.
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Homeland Security to implement a new personnel system to ensure
an effective and efficient workforce to meet the challenges and ful-
fill the missions of the Department. As such, it is essential that
this and any human resources system be both fair and perceived
as fair in order to be credible. I believe that DHS regulations fall
short of this goal.

The final rules will bring dramatic changes in the way DHS
hires, fires, classifies and pays employees. It will also seriously di-
minish collective bargaining rights of employees. The rules elimi-
nate bargaining for a majority of routine issues and deny union
input on policy implementation.

The creation of an internal Homeland Security Labor Relations
Board and International Mandatory Removal Panel, coupled with
the restrictions on the Merit System’s Protection Board and the
Federal Labor Relations Authority to review DHS cases under-
mines the effectiveness and credibility of these procedures. These
regulations will curtail employee bargaining rights and deny oppor-
tunities for front-line employees to provide critical input on depart-
mental programs and directives.

A well-managed organization values employee input, and its sen-
ior managers understand the critical role front-line workers have
in protecting mismanagement. I am concerned that these changes
could be detrimental to carrying out the Department’s programs
and directive successfully.

Mr. Chairman, you and I believe that the government’s most im-
portant asset is the Federal workforce, whose dedication, commit-
ment, and courage are demonstrated every day. We should value
the work performed by these men and women, which requires our
unwavering effort to make sure that any government reorganiza-
tion is done right the first time. Nor should we ignore employee
morale, which plays a significant role in maintaining the DHS
workforce.

Congress was told that DHS and Department of Defense, which
will release its proposed personnel system next week, needed “flexi-
ble and contemporary” personnel systems to meet their national se-
curity missions because Title 5 was outdated and inflexible.

We know from the President’s fiscal year 2006 budget proposal
that the Administration wants to let all Federal agencies use these
new regulations to modify existing personnel systems. It is pre-
mature and shortsighted to open the door to untried and untested
regulations for the entire Federal Government given the lack of
employee protection in the DHS rules. I support modernizing and
strengthening civil service laws which is one reason why I have
worked with Senator Voinovich over the years to enact legislation
such as categorical ranking and compensatory time for travel. Un-
fortunately, many agencies fail to use existing flexibilities and most
agencies lack funds to train managers on measuring performance
and disciplining problem employees.

As long as these regulations and the soon-to-be released DOD
rules are seen as a template for civil service reform, we need to be
sure that the concerns expressed today are addressed. I want to
make sure that there is a process by which employees have a real
voice in policy decisions and Agency missions, and I am ready to
work with DHS to: Provide increased opportunities for employees
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to bargain over issues such as scheduling and posting of employees;
increase employee input in Department programs; provide opportu-
nities for meaningful and independent oversight; and develop fair,
credible and transparent performance criteria, and training pro-
grams.

I thank you for the time, Mr. Chairman. I look forward to hear-
ing from our distinguished panelists, and I thank all of you for
being with us today. Thank you, Mr. Chairman.

Senator VOINOVICH. Thank you, Senator Akaka.

Senator Lautenberg, thank you very much for being here.

OPENING STATEMENT OF SENATOR LAUTENBERG

Senator LAUTENBERG. I am delighted to be here with you, Mr.
Chairman. Unfortunately, I have a time commitment that will not
permit me to stay, but I do want to make my opening statement.
I congratulate you for convening this hearing. I want to say one
thing at the start, Mr. Chairman. I have great personal respect for
you. I know that you care about people. You have done it in your
public service as mayor, governor, Senator, and in private con-
versations that we have had. I have seen you evidence concern
about what we do with health care and things of that nature, and
I know that you want to be fair with people and will do whatever
you can to make sure that happens.

We are in disagreement I think perhaps on some of the policy
changes that are anticipated here, but I say it with all due respect
to you, Mr. Chairman.

Senator VOINOVICH. Thank you.

Senator LAUTENBERG. Despite your admonition that the quorum
had to be preserved. [Laughter.]

Senator VOINOVICH. Senator Lautenberg, one of the things that
I welcome in your participation on this Committee is your success
in the business community. You are a great leader, and you appre-
ciate probably as much as anyone how important good people are
to an organization.

Senator LAUTENBERG. Thank you very much.

In case it was not obvious, I have to say that I was not in the
Senate when Homeland Security Act of 2002 was passed into law.
I think I am in the record as having been the oldest freshman that
ever came to the U.S. Senate. [Laughter.]

If T had been here I would have objected to the personnel provi-
sions included in the bill which denied the employees of the De-
partment of Homeland Security the same rights to bargain and to
appeal personnel decisions afforded to other Federal employees.
The notion that collective bargaining rights somehow threaten na-
tional security, that Federal employees who belong to a union are
somehow suspect, I find offensive. Frankly, I am appalled by the
attacks on organized labor.

I have been around long enough to remember a period of time
in America when jobs were so precious, and I remember a story
from my father who worked in the silk mills in Patterson, New Jer-
sey, when he and a good friend of his stood hat in hand—they wore
hats in those days—waiting for the factory owner to pass out of his
office so that they could appeal the decision by their foreman that
if they took a religious holiday off that their jobs were terminated.
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That would have been like a death knell for my father, and he
trembled when he told me this story about it. The owner was a
much kinder man and things went along.

But we cannot ever forget what it was that created the need for
working people to organize, and when we see working people in
jobs today that are only guaranteed $206 a week, it tells you that
there have to be voices out there that speak to the needs of people,
that $206 a week barely can take care of one person, and in many
cases it is supposed to take care of a family. So we see that and
we are reminded that people need attention in developing their
own strength of voice.

So the first responders I recall who rushed into the emergency
stairwells in the Trade Center on September 11, while civilians
were filing past them on the way down, belonged to unions. I had
an office in that building when I was a member of the Port Author-
ity of New York and New Jersey before I came to the Senate, and
it was an entire city included in those few buildings there. But
when you saw the heroism and the price paid by so many people
who were union members, it says that it cannot be a bad thing for
people to be able to express themselves in a collective fashion.

I am a strong believer in protecting the Federal workforce. I have
great respect for people in the Federal workforce, and though I ran
a company the Chairman was kind enough to mention, a very suc-
cessful company, today employs 40,000 people, and I was one of
three young kids out of college who started that company so many
years ago. But what I have seen of the public sector, if I can call
it that, compared to the private sector is that there is no match,
that the habits are the same in the private side. There are not a
lot of perfect people around, not even here in the Senate, surprise
to many, but the fact is that people who are in the Federal work-
force are usually committed to jobs that are not competitive in the
pay scales with jobs in the outside world. And if there was a
change, we made it. When we took the screeners out of the private
sector because we could not get a decent day’s work done and never
had security, the knowledge that things were safe, we put them on
the Federal payroll. That was a huge decision. At the same time
we are saying we cannot permit them to have an organized voice.

I am concerned that the plan, as proposed, could be subject to po-
litical manipulation. Doing away with the General Schedule system
which has served Federal employees and the American people well,
probably creates more problems than it solves. The new system
would set wages according to the results of annual surveys, salary
surveys of private sector workers, but private sector wages vary
widely or fluctuate due to market changes. Given the importance
of the DHS mission, we need to attract the best and the brightest
to work here. Beating people down, taking away their rights to col-
lective bargaining and other union protections is not going to create
the DHS workforce with the morale that we need to help keep
America safe.

Mr. Chairman, I hope that we can work together to fix the prob-
lems with this new plan. I welcome our panels of witnesses, and
apologize for not being able to be here during their testimony. I
would ask that the record be kept open for any questions that I
might submit.
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Senator VOINOVICH. Without objection, Senator Lautenberg.

Senator LAUTENBERG. Thank you.

Senator VOINOVICH. If the witnesses would please stand, it is the
custom of this Subcommittee to swear in our witnesses. Do you
swear that the testimony you are about to give is the truth, the
whole truth and nothing but the truth, so help you, God?

Mr. WALKER. I do.

Mr. JAMES. I do.

Dr. SANDERS. I do.

Senator VOINOVICH. Let the record show that the witnesses an-
swered in the affirmative.

As is the custom with this Subcommittee, I would ask the wit-
nesses to limit their testimony to 5 minutes. Your complete written
testimony will be printed in the hearing record.

I first would like to welcome David Walker, Comptroller General
of the United States. I have worked often and closely with Mr.
Walker on issues dealing with human capital. I would like to pub-
licly say that without his help, input, and collaboration, we would
not have been able to make the most significant changes in the
civil service since 1978.

I remember when I first met you we talked about this. I think
we have come a long way since that day. I look forward to your in-
sight today on the Department’s final regulations. Mr. Walker.

TESTIMONY OF DAVID M. WALKER,! COMPTROLLER GENERAL,
U.S. GOVERNMENT ACCOUNTABILITY OFFICE

Mr. WALKER. Thank you, Mr. Chairman, and Senator Akaka. It
is a pleasure to be here and it is a continuing pleasure to work
with both of you in this and other areas of mutual interest and con-
cern. I appreciate the opportunity to provide our preliminary obser-
vations on the Department of Homeland Security’s final regula-
tions. I might note that it is my understanding that the Depart-
ment of Defense may issue their proposed regulations as soon as
this afternoon, and so this is a momentous day, not only from the
standpoint of this important hearing, the DHS regulations, but also
I expect there will be a lot of interest in whatever the Department
of Defense proposes.

What I would like to do, Mr. Chairman, if I can, is to summarize
by commenting on three positive aspects, three areas of concern,
and three comments on the way forward, and obviously make my-
self available for any questions after the other co-panelists have a
chance to go.

First from a positive standpoint. We believe that the proposed
regulations provide a flexible, contemporary, performance-oriented
and marked-based compensation system at least with regard to the
theoretical framework. Second, we believe it is important, as the
regulations note, to have continued employee, union, and key
stakeholder involvement in developing the details—and the details
do matter, there are a lot of details that are not addressed here—
and also in being active participants during the implementation
phases. That involvement must be meaningful, not just pro forma.
That is critical in order to achieve credibility and success.

1The prepared statement of Mr. Walker appears in the Appendix on page 45.
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Third, we believe that the regulations are positive in providing
a basis to evaluate the implementation of the regulations and to in-
volve employee representatives in designing the evaluation criteria
and reviewing the findings of recommendations that result there-
from. So those are several positive comments.

Areas of concern. Obviously, one major area of concern, which is
currently subject to litigation, and therefore I won’t get into much
detail on it, is the proposed scope of collective bargaining and
whether and to what extent collective bargaining should be broader
than as proposed under the regulations. But other than that, it is
difficult to determine the overall impact of the changes on potential
adverse actions, appeals and labor relation processes because there
are a lot of details that are yet to be defined.

I think it is very important that they be defined, and how they
are defined can have a significant impact on whether or not they
are likely to be effective and credible. We believe it is critically im-
portant that employees have access to an independent, qualified
and adequately resourced external appeal body in appropriate cir-
cumstances in order to ensure the consistency, the equity of actions
while preventing abuse of employees.

In addition we are concerned that the performance management
system does not provide a core set of key competencies that can
help to provide reasonable consistency and clearly communicate to
employees what is expected of them, which competencies hopefully
would be validated by the employees in order to gain acceptance,
credibility and minimize adverse actions.

And last, we are concerned that a pass/fail or three-level rating
scale system that might be implemented would not provide for
meaningful differentiation in performance in order to be able to
make the most informed pay and other human capital decisions.

As far as moving forward, we think it is critically important that
in order to be successful here, because it is going to take the com-
bined efforts of a number of key parties over an extended period
of time, that there be committed and sustained leadership at the
top. While we believe that a COO, Chief Management Officer con-
cept is absolutely essential to the Department of Defense, we be-
lieve it might have merit at the Department of Homeland Security,
not only with regard to human capital issues but also the overall
business process transformation and integration.

Second, we believe that there has to be an overall consultation
and communication strategy that provides for meaningful two-way
communication, creates shared expectations among managers, em-
ployees and all key stakeholders, and in fact provides for meaning-
ful and ongoing two-way interaction. Reasonable people will differ.
They obviously do in many cases here, but it is important that all
sides be heard and considered seriously.

Last, we are very concerned that the necessary infrastructure be
in place in order to successfully implement the system. At a min-
imum that means a clearly-defined strategic human capital plan,
and the capabilities to use these new authorities both effectively
and fairly. Among other things the need for a modern, effective,
credible integrated and hopefully validated performance manage-
ment system that provides for a clear linkage between institu-
tional, unit and individual performance-oriented outcomes, and also
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as appropriate, considers the core values and other aspects of the
organization that should not change over a period of time, is a mat-
ter of critical importance.

So in summary, Mr. Chairman, we think there are a number of
positive things here. We have some areas of concern, and there are
a few key points that we think will be critical on the way forward
in order to achieve a positive outcome while minimizing the possi-
bility of abuse.

Thank you, Mr. Chairman.

Senator VOINOVICH. Thank you, Mr. Walker.

We also have with us today Ron James, the Chief Human Cap-
ital Officer for the Department of Homeland Security, and Ron
Sanders, Associate Director for Strategic Human Resources Policy,
Office of Personnel Management.

I know both of you have invested an incredible amount of time
and energy in developing these regulations. I thank you for all the
time and effort that you have put into this task, and I appreciate
the cooperation that has existed between the Department of Home-
land Security and the Office of Personnel Management. I had some
concerns that communication would not be forthcoming. It has
been, and I applaud Secretary Tom Ridge and Director Kay Coles
James for the job that they have done. Of course, I understand you
are the ones who put in all the work.

Mr. James.

TESTIMONY OF RONALD J. JAMES,! CHIEF HUMAN CAPITAL
OFFICER, U.S. DEPARTMENT OF HOMELAND SECURITY

Mr. JAMES. Thank you, Mr. Chairman, and I will pass along your
kind words to the people who did the heavy lifting, my staff and
OPM’s staff.

Senator Akaka, Senator Pryor, it is a privilege to appear before
the Subcommittee.

As Congress recognized in creating the Department, we need the
ability to act swiftly and decisively in response to critical homeland
security threats and our mission needs. We must continue to at-
tract and retain highly-talented and motivated employees who are
committed to excellence, the most dedicated and skilled people our
country has to offer.

The current human resources system is too cumbersome to
achieve this. Following the publications of our proposal almost a
year ago, we received over 3,800 comments from the public, our
employees, their representatives, and Members of Congress. After
taking some time to examine those comments, we followed the con-
gressional direction to “meet and confer” with employee representa-
tives over the summer.

In early September we invited the National Presidents of the
NTEU and the AFGE to meet with the Secretary and the Director
of OPM to present their remaining concerns. While these discus-
sions further informed the development of final regulations, there
remain several areas where we have fundamental disagreement.
We believe those issues, such as using performance rather than
longevity as the basis for pay increases and providing for increased

1The prepared statement of Mr. James appears in the Appendix on page 74.
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flexibilities to respond to mission-driven operational needs while
balancing our collective bargaining operations go to the very core
of what Congress intended.

We are creating open pay bands, pay progression within those
bands will be based on performance, not longevity. We are also
changing how market conditions impact pay. Under the new sys-
tem pay may be adjusted differently by job types in each market.
We are creating performance pools where all employees who meet
performance expectations will receive performance-based increases.

The system will make meaningful distinctions in performance
and hold employees and managers accountable at all levels. With
some important modifications, as noted below, this is the proposal
we made last year.

The unions pressed for a meaningful role in the design of further
details in the pay-for-performance system. We provide that through
a process called continuing collaboration, and through providing
four seats for unions on the Compensation Committee. None of
these provisions were in the original regulations. During the meet
and confer labor unions voiced strong concerns that the implemen-
tation schedule did not allow adequate time to train managers and
evaluate its effectiveness. We have significantly modified our
schedule. We will have extensive training this summer. Training is
the core of what we should be about. We will be introducing our
new performance management system this fall. We are converting
employees to the new pay system over the next 3 years. We will
be making adjustments to their pay based on performance over the
next 4 years, not 2 years.

Until employees are converted to the new pay system they will
continue to see adjustments to their pay under the GS system. The
vast majority of DHS employees will have two to three full cycles
under the new performance management system before perform-
ance is used to distinguish levels of pay. We hope this will allow
greater time to create employee understanding and confidence re-
garding how pay will be administered fairly going forward.

At the request of the unions we also provided a role for the em-
ployees and their representatives in the formal evaluation of
whether the new system is having its intended effects. Congress
granted the authority to modify our adverse action and appeals
procedure. We believe we have done that while still protecting due
process. In fact, we have shortened the time frames, minimum no-
tice period has been shortened from 30 days to 15 days, but we
have expanded the minimum reply time to 10 days. We have pro-
vided one unitary system for dealing with performance and con-
duct, which will make the appeals process easier to understand,
particularly for those employees who are affected.

At the request of labor representatives we have retained the effi-
ciency of the service standard for taking adverse actions. We have
also retained the Merit Systems Protection Board to hear the vast
majority of cases, and we have worked with them, conferred with
them, to get to that decision.

We have changed our proposed regulations to adopt at the
union’s suggestion the preponderance of the evidence standard for
all adverse actions. We are also persuaded by our labor unions to
provide bargaining employees the option of grieving and arbitrating



12

adverse actions. These are significant changes from last year’s pro-
posals. Arbitrators and the MSPB will use the same rules and
standards, the same burden of proof. We were convinced by the
labor organizations that our proposed bar on mitigation should be
modified, and it was. At a future date, after consultation with the
Department of Justice, the Secretary will identify mandatory re-
moval offenses that have a direct and substantial impact on our
ability to perform our mission. We will again, thanks to union
input, provide for those offenses, when identified to be published in
the Federal Register and will ensure they are made known annu-
ally to all employees. I think, sir, that the process is a lot better
for the union’s involvement. I think they brought constructive sug-
g}elzstions. Our regrets are that we could not accommodate all of
them.

Our regulations do require in the last area that we confer, not
negotiate, with labor unions over the procedures we will follow in
taking management actions, such as the critical issues of assign-
ment of work or deployment or personnel. And the final regulations
now require bargaining over the adverse impact of management ac-
tions on employees when that impact is significant and substantial
and the action is expected to exceed 60 days.

We also, lastly, altered our proposed regulations to provide for
mid-term bargaining over personal policies, practice and matters
affecting working conditions. We also agreed to provide binding res-
olution of mid-term impasses by the Homeland Security Labor
Board. The FLRA will continue to hear matters including bar-
gaining unit determinations, union elections, individual employees,
ULPs and exception to arbitration awards.

Mr. Chairman, we developed these regulations with extensive
input from our employees and from their representatives. We lis-
tened and we will continue to listen. I pledge that to you person-
ally. We made changes as a result of their comments. We believe
that we have achieved the right balance between core civil service
principles and mission essential flexibilities. Thank you.

Senator VOINOVICH. Dr. Sanders.

TESTIMONY OF RONALD P. SANDERS,! ASSOCIATE DIRECTOR
FOR STRATEGIC HUMAN RESOURCES POLICY, U.S. OFFICE
OF PERSONNEL MANAGEMENT

Dr. SANDERS. Thank you, Mr. Chairman, Senator Akaka, and
Senator Pryor. It is my privilege to appear before you today to dis-
cuss the final regulations implementing a new human resources
(HR) system for the Department of Homeland Security (DHS), a
system that we truly believe is as flexible, contemporary and excel-
lent as the President and the Congress envisioned. It is the result
of an intensely collaborative process that has taken almost 2 years,
and I want to express our appreciation to you for your leadership
and that of the Subcommittee in this historic effort. Without that
leadership, we wouldn’t be here today, and we look forward to it
in the future.

Mr. Chairman, with the Homeland Security Act of 2002, you and
other Members of Congress gave the Secretary of DHS and the Di-

1The prepared statement of Dr. Sanders appears in the Appendix on page 80.
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rector of the Office of Personnel Management (OPM) extraordinary
authority, and with it a grand trust to establish a 21st Century
human resource management system that fully supports the De-
partment’s vital mission without compromising the core principles
of merit and fitness that ground the Federal civil service. Striking
the right balance between transformation and tradition, between
operational imperatives and employing union interest is an essen-
tial part of that trust, and we believe we have lived up to it in the
final regulations.

I would like to address that balance this morning with a par-
ticular focus on performance-based pay, employee accountability,
and labor relations.

First, pay-for-performance. The new pay system established by
the regulations is designed to fundamentally change the way DHS
employees are paid, to place far more emphasis on performance
and market in setting and adjusting rates.

But will it inevitably lead to politicization, as some have argued?
Absolutely not. All Federal employees are “protected against arbi-
trary action, personal favoritism or coercion for partisan political
purposes.” Those statutory protections are still in place and still
binding on DHS, and they most certainly apply to decisions regard-
ing an employee’s pay.

If a DHS employee believes that such decisions have been influ-
enced by political considerations, he or she has the right to raise
such allegations with the Office of Special Counsel (OSC), to have
OSC investigate and where appropriate prosecute, and to be abso-
lutely protected from reprisal and retaliation in so doing. These
rights have not been diminished in DHS in any way whatsoever.
The new system also provides for additional protections that guard
against any sort of political favoritism in individual pay decisions.

Under the new system, supervisors have no discretion with re-
gard to the actual amount of performance pay an employee re-
ceives. That amount is driven strictly by a mathematical formula,
an approach recommended by the DHS unions during the meet and
confer process. With one exception, the factors in that formula can-
not be affected by an employee’s supervisor. Rather, they are set
at higher headquarters with union input and oversight through a
new Compensation Committee, another product of the meet and
confer process, that gives them far more say in such matters than
they have today. The one exception is the employee’s annual per-
formance rating. That is the only element of the system within the
direct control of an employee’s immediate supervisor, and that is
subject to higher-level approval.

The regulations allow an employee to challenge their rating if he
or she doesn’t believe it is fair, and if it is a unionized employee,
all the way to a neutral arbitrator if their union permits. That is
another product of the meet and confer process.

Mr. Chairman, with these statutory and regulatory protections
providing the necessary balance, as well as intensive training in a
phased implementation schedule to make sure DHS gets it right,
we are confident that the new pay-for-performance system will re-
ward excellence without compromising merit.

Let us take a similar look at employee accountability and due
process. DHS has a special responsibility to American citizens.
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Many of its employees have the authority to search, seize, enforce,
arrest, even use deadly force in the performance of their duties.
Their application of those powers must be beyond question. By its
very nature, the DHS mission requires a high level of workplace
accountability. We believe the regulations ensure this account-
ability but without compromising any of the due process protec-
tions Congress guaranteed.

In this regard, DHS employees are still guaranteed notice of a
proposed adverse action, the right to reply before any final decision
is made, and the right to representation. The final regulations con-
tinue to guarantee an employee the right to appeal an adverse ac-
tion to the Merit System Protection Board (MSPB) or to arbitra-
tion, except those involving a mandatory removal offense, and I
hope we have a chance to talk about that later this morning.

Further, in adjudicating employee appeals, regardless of forum,
including the Mandatory Removal Panel, the final regulations place
a heavy burden on the Agency to prove its case. Indeed, in another
change resulting from the meet and confer process, the regulations
actually establish a higher overall burden of proof, a preponderance
of evidence standard for all adverse actions, whether based on con-
duct or performance. While this standard currently applies to con-
duct-based adverse actions today, it is greater than the substantial
evidence presently required in performance-based actions. In DHS,
it’s now required for both.

Finally, the regulations authorize MSPB, as well as arbitrators,
to mitigate penalties in adverse actions. The proposed regulations
precluded such mitigation, as does current law, in performance-
based adverse actions. However, the final regulations allow mitiga-
tion when the Agency proves its case against the employee by a
preponderance of evidence. The standard in the regulations is ad-
mittedly tougher than those the MSPB and private arbitrators
apply, but far more stringent in performance cases where mitiga-
tion today is not even permitted.

However, given the extraordinary powers entrusted to the De-
partment and its employees and the potential consequences of poor
performance or misconduct to its mission, DHS should be entitled
to the benefit of any doubt in determining the most appropriate
penalty. That is what the new mitigation standard is intended to
do, but it is balanced by the higher standard of proof overall.

Finally, let’s look at labor relations. Accountability must be
matched by authority, and here the current law governing relations
between labor and management is out of balance. Its requirements
potentially impede the Department’s ability to act, and that cannot
be allowed to happen.

Now, you will hear that the current law already allows the Agen-
cy to do whatever it needs to do in an emergency. That is true.
However, that same law does not allow DHS to prepare or practice
for an emergency, to take action to prevent an emergency, or to re-
assign or deploy personnel and new technology to deter a threat,
not without first negotiating with unions over implementation, im-
pact, procedures, and arrangements. On balance, the regulations
ensure that the Department can meet its most critical missions,
but in a way that still take union and employee interests into ac-
count.
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Mr. Chairman, if DHS is to be held accountable for homeland se-
curity, it must have the authority and flexibility essential to that
mission. That is why Congress gave the Department and OPM the
ability to create this new system, and that is why we have made
the changes that we did. In so doing, we believe we have succeeded
in striking an appropriate balance between union and employee in-
terests on one hand and the Department’s mission imperatives on
the other.

Mr. Chairman, that concludes my statement. I would be happy
to answer any questions.

Senator VOINOVICH. Thank you very much. We will have 5
minute rounds of questions by Members of the Subcommittee.

To both Mr. James and Dr. Sanders, are there any Federal agen-
cies successfully using pay-for-performance that you intend to use
as benchmarks in going forward with the program?

Dr. SANDERS. Mr. Chairman, you know how much time we spent,
not required by law, before we even began drafting the proposed
regulations with a joint labor-management design team. That de-
sign team went all over the country looking at, among other things,
pay-for-performance systems, including those that have been tried
and tested in the Federal Government. We looked at all of them,
visited many of them. There are benchmarks out there. This is not
uncharted territory. There are between 70,000 and 80,000 Federal
employees under pay-for-performance systems today. We have
learned from them. One of the things we learned, for example, was
to build your performance appraisal system first before you apply
it to pay-for-performance. That is something that has now been in-
corporated into the Homeland Security implementation schedule.
We have also learned from mistakes, for example, the Federal
Aviation Administration’s current internal equity problems with its
collectively-bargained pay system on one hand and its administra-
tively-established system on the other. I hope we get a chance to
talk about that.

But there are benchmarks. There is experience. This is not un-
charted territory, and we are confident that we have learned both
the good lessons and the bad from others and will be able to pro-
ceed and not repeat some of the mistakes.

Senator VOINOVICH. Mr. James, would you like to comment?

Mr. JAMES. I think, Senator, as you know, I am from outside the
government, and so I find that we sort of look at this pay-for-per-
formance issue like it is in fact a new issue. In my 25 years of prac-
tice I do not personally know of any Fortune 500 company that
bases pay on longevity, and the answer is that we do plan to bench-
mark against what is out there, what is happening at some of the
other agencies in government, but we also plan to draw on the ex-
perience and expertise of what has happened in the private sector.

I think it is analogous. And I think we are not going to just look
at what is going on in the private sector when it comes to, for ex-
ample, the pay issue. We are going to look at those folks against
who we compete, and that could be State Governments who hire
law enforcement or local governments that hire law enforcement
people or the like.
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So we are open to exploring what is the best most effective way
to in fact get to pay-for-performance, get to performance manage-
ment, get to market surveys.

Senator VOINOVICH. Are you planning on implementing this sys-
tem in an incremental basis or will you try to implement it all at
once?

Mr. JAMES. Absolutely and unequivocally we are not going to do
this all at once. Our original plan was to roll this out in basically
2 years after the meet and confer. We had push back from the
union, and I would suggest appropriately so, that this was a heavy
lift, that we were not going to have a chance for input, evaluation,
for tinkering, for adjustments, for focus groups with employees, for
getting sustained feedback from all of our stakeholders. We have
now—our first actual impact in the pay-for-performance arena,
which will be for about 8,000 people in 2007. The majority of our
employees will not be impacted in terms of having the performance
management, that is how they do under the performance manage-
ment system, impact their pay until 2009.

I think that was an excellent suggestion by the union. We had
colleagues who said that is the right way to do it, get it right, take
it slow. We clearly are not going to do this quick and fast, and we
may have to make other adjustments along the way, sir. I mean
I think the data is going to drive, and it should drive, how we
make the corrections and how fast we continue to roll this out.

Senator VOINOVICH. Mr. Walker, do you have any comments on
the difficulty of implementing an effective pay-for-performance and
performance management system? One issue we talked about using
a pass/fail rating system.

Mr. WALKER. Right.

Senator VOINOVICH. What is your opinion of a pass/fail system?
Do you think that the pass/fail system is appropriate for DHS at
the entry-level band?

Mr. WALKER. I do not like pass/fail systems under any scenario.
I do not think they can result in meaningful differentiation in per-
formance levels.

I think a three standard system is going to be difficult to create
meaningful distinctions in performance. Time will tell, but I have
my doubts about that. I think it is important to get it fair rather
than fast. I would compliment the Department in recognizing the
need to move on an installment basis and to employ a phased im-
plementation approach. I also would compliment them in recog-
nizing that you have to have the infrastructure in place which
means a modern, effective, credible, and hopefully validated per-
formance appraisal system, that you go through at least one full
cycle before you think about tying it to pay. So I think they clearly
have made a number of changes, but as the old saying goes, the
devil is in the details and a lot of the details are not known yet.
So we look forward to seeing those details.

Mr. JAMES. Senator, if I could just comment on the pass/fail and
try to bring some clarity to that issue, we are going to walk at this
very slow. As a generic proposition we do not see pass/fail as the
right way to go in terms of across the board. We only wanted to
preserve the right to talk about pass/fail in the context of entry-
level development employees. For example, we have employees who
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are in school for 6 to 9 months. We have employees who if they do
not pass a certain course in terms of technology have to go back.
We have employees who if they do not pass marksmanship, they
are not certified to carry a gun, they have to go back. They cannot
go forward.

So a lot of what happens, at least in our law enforcement com-
munity and our folks at the border in their developmental stages,
is in fact benchmarked or determined by a pass/fail. So we wanted
to have the option available at that level and at that level only to
be able to use that as a mechanism because in some instances indi-
viduals will not even have a supervisor for 9 months, and in some
instances they may not have a supervisor for a year because if they
do not get certified to carry a gun, they may in fact be pass/fail—
up or out. That is the limitation.

So when we talk about pass/fail our notion is, and my personal
professional judgment is, coming from the private sector, is that we
do not want to use pass/fail anywhere beyond the entry level, the
training level, and the school level.

Senator VOINOVICH. Thank you for your clarification. Senator
Akaka.

Senator AKAKA. Thank you very much, Mr. Chairman.

Mr. James and Dr. Sanders, I would be remiss if I did not thank
you and your respective staff for the hard work that was done on
these regulations, and I also thank you for your testimony today.

Let me begin my time with an observation. Although the regula-
tions are not specific about the new pay-for-performance system, I
believe that given the obvious anxiety employees are feeling in the
Administration’s proposal to expand DHS like flexibilities to other
agencies, it would have been advisable for DHS and OPM to be
more specific about pay-for-performance.

Understanding the complexity of the issue, I trust that you will
provide detailed information on the new pay-for-performance sys-
tem to our Committee and this Subcommittee well before imple-
mentation, and I look forward to that.

I also would like to say to Mr. Walker that it is always good to
have you with us, and I have enjoyed working with you, and you
know how much I value your opinion. Throughout your tenure as
Comptroller General you have done much to foster accountabilities,
transparency and employee involvement in the Federal Govern-
ment. I know that the Governmental Accountability Office has a
great deal of experience in implementing a pay-for-performance
program. Would you discuss the amount and the type of training
GAO employees have received and will receive on this system?

Mr. WALKER. Thank you, Senator Akaka. First, GAO has had
broad banding since the late 1980’s, so this is not a new concept
to us. We have years of experience dealing with broad banding. We
have had some form of pay-for-performance for a significant major-
ity of our workforce since the late 1980’s, but as a result of the lat-
est round of legislation that Congress gave us in 2004, we now
have the additional flexibility to be decoupled from the Executive
Branch and to be able to have a more market based and perform-
ance oriented compensation system going forward than we had in
the past.
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We now have a situation where all but less than 10 of our em-
ployees are covered by broad banding. That is out of 3,250. All but
about 10 will be covered by pay-for-performance. We are doing this
in phases or installments. We are conducting market-based com-
pensation studies in order to be able to ascertain what the appro-
priate compensation ranges are for the different career streams or
occupations and the different levels of responsibility and authority.
We have completed that with regard to about 80 percent of our
workforce, and we are about to undertake it for the balance of our
workforce.

Importantly, before we ended up implementing any new perform-
ance based compensation flexibilities we had designed new com-
petency based performance appraisal systems that were developed
in conjunction with our employees, that were validated by our em-
ployees. We also incorporated a number of safeguards to help as-
sure consistency and protect against abuse as a supplement to the
external appeal rights that our employees have though the Per-
sonnel Appeals Board, which is an independent body relating to
GAO. There was a variety of training that was provided at each of
the major key points in time in order to try to help people under-
stand the various elements that were necessary to make it success-
ful.

I guess the last thing I would say on this is I personally spent
a tremendous amount of time on this. I personally communicated
with our employees through live closed circuit television and other
mechanisms on numerous occasions and I will continue to do that.
These so-called CG charts are designed to address what we are
doing, why we are doing it, how and when we will do it. We also
have a GAO Employee Advisory Council lead, which is a democrat-
ically elected group that represents our employees. We treat them
the same as our top executives as to consultation on key issues.
EAC members have and do ask me questions in front of all of our
employees on a recurring basis about these and other matters of
mutual interest and concern.

But training is critically important, and we have done a lot of it,
but you can always do more.

Senator VOINOVICH. Senator Pryor, thank you very much for join-
ing us today.

OPENING STATEMENT OF SENATOR PRYOR

Senator PRYOR. Thank you, Mr. Chairman, and again, thank you
for your leadership on this issue. I know you are passionate about
trying to make government run more efficiently and make sense,
so thank you for your leadership once again.

Let me, if I may, start with Dr. Sanders. I guess I do not have
a copy of your statement in my packet, but the last sentence you
said during your prepared remarks, you said something about
needing to find the appropriate balance between—tell me what you
said again.

Dr. SANDERS. The appropriate balance between the Department’s
mission imperatives and employee and union interests.

Senator PRYOR. You are confident that we found that balance?

Dr. SANDERS. Yes, sir.
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Senator PRYOR. Mr. James, you said in your statement a few mo-
ments ago that when you look at Fortune 500 companies you are
not aware of any company that ties pay to longevity?

Mr. JAMES. Yes, sir. I think I indicated that in my experience of
25 years of litigating and representing Fortune 500 companies, I
am not personally aware of any company that is a Fortune 500
company that ties pay to longevity. Yes, that is what I said.

Senator PRYOR. Is it not true in our economy in most instances
that the longer a person is with a company the more he or she is
paid; is that not generally true?

Mr. JAMES. In the law firm, sir, that is not true. There are people
who go up or out, and that is private sector. I think there is some-
times a great correlation between experience and your pay, but
when I look at the civil service system, for example, I think it actu-
ally discriminates against people who are older, more experienced,
because it assumes that your first years that you learn at a faster
rate and you will get a pay increase every year. Then when you get
to be in your 6th or your 10th year, it assumes that you only get
a pay increase based on the longevity of 3 years.

What we are trying to do is, like Dr. Sanders said, is find parity,
find a balance. And in the pay area, yes, people tend to get paid
more the wiser and more they work. But the way the government
system is now, in fact, is to the contrary. It assumes that older peo-
ple cannot learn or at least it assumes older workers are not going
to learn as fast.

Senator PRYOR. Is that not inconsistent with what you said a few
moments ago, that you are not aware of any Fortune 500 company
where pay is tied to longevity? Is it not in some way at least loosely
related to longevity?

Mr. JAMES. Sir, I would respectfully disagree. I would say in the
law firm it is related to competencies.

Senator PRYOR. In a law firm?

Mr. JAMES. In the law firm I am saying is related to com-
petencies

Senator PRYOR. Law firms are not Fortune 500 companies and
the government is not a law firm. So you said

Mr. JAMES. I understand that, but if I could finish.

Senator PRYOR. You said in your statement that you are not
aware of any Fortune 500 company that ties pay to longevity.

Mr. JAMES. In my experience, that is correct, sir.

Senator PRYOR. And now the example you are giving is the law
firm.

Mr. JAMES. I was going to give some additional examples.

Senator PRYOR. I used to be in a law firm and I know how that
works and I know that there are a lot of factors oftentimes that law
ﬁ}l;msdconsider in paying their employees and partners, etc. But go
ahead.

Mr. JAMES. On the management side, for example, like with
freight forwarders or with companies like airlines, managers are
paid for delivering the results. It is results oriented business. That
is my general observation.

Senator PRYOR. Look, again, in the private sector, oftentimes re-
sults mean profitability. And in the government results are not tied
by profitability because the government is not there to make a prof-
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it. To me there have to be other standards in which you measure
results in government. Do you agree with that?

Mr. JAMES. I would agree with that, sir, with the modification
that the needs are the same for example. Perhaps such a concern
about the retention of employees because if you do not it is expen-
sive. The government should have that same concern. The private
sector is concerned about the ability of employees to learn new
skills, new competencies, as whatever field they are in changes.
The government should have that very same concern. I cannot dis-
agree with your comment that it is nonprofit, but I think that what
we need to bring from the private sector is the attitude, is that peo-
ple in the government are public servants and we need to get bet-
ter each year. We need to raise the bar. We need to have concern
about excellence.

Senator PRYOR. I agree with that 100 percent. I mean I am all
about trying to bring the best private sector ideas into government,
but I also understand, or I recognize at least that there is a mate-
rial difference in government service versus working in the private
sector.

I am sorry. Mr. Walker, did you want to add something to that?

Mr. WALKER. When you are done, Senator.

Senator PRYOR. I am done, go ahead.

Mr. WALKER. Senator, clearly there are differences between the
public sector and the private sector. I have 20 years of experience
in the private sector and now about 12 years in the public sector.
There are some compensation arrangements in the private sector
that are primarily longevity based or heavily longevity based. They
typically involve certain types of occupations and many times col-
lective bargaining agreements.

I think what is important is to recognize the fact that for many
Executive Branch agencies that are covered by the General Sched-
ule system, 85 percent plus of the annual pay raises that any indi-
vidual will receive on average has nothing to do with skills, knowl-
edge, or performance.

Senator PRYOR. But is not a lot of that the cost of living adjust-
ment?

Mr. WALKER. It is several things. First, Senator, you are correct
in saying that the annual across the board adjustment, which as
you know is much more than cost of living because last year it was
3.5 percent, while cost of living was 2.1 to 2.3 percent. But in addi-
tion to that you have step increases which are merely the passage
of time, and furthermore, you can have merit step increases which
should be performance related. However, I would also suggest that
because of the poor performance appraisal and management sys-
tems in the government they do not always correlate as much with
exceptional performance as they should.

So a vast majority of annual compensation increases under the
GS system have nothing to do with skills, knowledge and perform-
ance, and it needs to be more skills, knowledge and performance
oriented while having safeguards to prevent abuse.

Dr. SANDERS. Senator, can I interject?

Senator PRYOR. Sure.

Dr. SANDERS. You may not know this, but today Federal employ-
ees whose performance is rated unacceptable still get the across the
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board adjustments and locality supplements, even though their per-
formance is rated unacceptable.

Senator PRYOR. In fact, I agree with everything David Walker
said a minute ago. I think that the government needs to do a better
job—and I know I have heard Chairman Voinovich talk about this
as well—the government needs to do a better job of managing
itself. I think we all recognize that, and I think that we all have
that common goal. I think the question is, what are the appropriate
steps to get there?

I think that you talked about, Mr. Walker, in your statement you
said something to the effect that it is more important to get it fair
rather than fast or something to that effect. I agree with you. I
think we just need wisdom here as we pursue this course, to try
to make government more efficient and more effective, but also I
think that we do need to recognize the inherent difference in gov-
ernment and in business, and we should take the very best ideas
that business has to offer, take them from corporate America or
world models, whatever they may be, and try to incorporate them
into government, but in my mind it is not a one-for-one proposition.
We need to take elements of the very best and implant it in govern-
ment. Thank you, Mr. Chairman.

Senator VOINOVICH. Thank you, Senator.

I would like to have a 3 minute round of questions for each of
us. I think there are some other issues on people’s minds.

Mr. James, implementing the new personnel system will require
a massive investment in training and retraining of the workforce.
My question then, is the workforce large enough to participate in
the training or will you need to bring in outside help, for example
some float group so that front line employees can receive the train-
ing they need, without shortchanging the Department’s day-to-day
mission? Furthermore, do you have enough people in house to con-
duct the training or are you going to hire assistance? What are
your thoughts as to how this will happen?

Finally, the President’s budget requested $53 million in fiscal
year 2006 for implementation. Is this adequate? Do you have any
idea of what the implementation cost will be for future years?

Mr. JAMES. Thank you, Senator. I cannot agree with you more
that training and communications are at the very core of what we
need to be about if we are going to make this work and if we are
going to make it fair and if we are going to make it and get it right.
I would like to thank Congress and the Senators who are assuring
us that we had $10 million alone for training in our budget in this
current fiscal year. We have asked for another $10 million. We are
hopeful we will have that money because we do need to change the
culture and we need to inform our employees, we need to inform
our managers and we need to be able to train the trainers. I am
convinced that with the $10 million we have this year and hope-
fully with the $10 million we will have next year, that we will be
able to get the training done. We will have to hire some outside ex-
perts. We will have to hire some people who have done this before.

We have also talked, not about a float, sir, but we have talked
about some other issues like through the Chief Human Capital Of-
ficer’s Council, I have offered the opportunity for individuals and
other agencies who anticipate they may be going down the same
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road as we are in 2 to 3 years, to send people over to work with
us, to help us with some of the training, help us with some of what
I would describe as getting a fresh set of eyes on this, both as to
the training and as to the procedures or the regulations that we
are writing.

As to your last question, the $53 million, yes, that is adequate,
and the reason it is adequate is because when we originally re-
quested monies, we had anticipated rolling out the pay-for-perform-
ance in 2 years. We basically now have elongated that and we be-
lieve by elongating that we will in fact have sufficient monies to
get this done and get it done right, get it done fair, and get it done
with the kind of input that it will take.

Senator VOINOVICH. Senator Akaka.

Senator AKAKA. Thank you very much, Mr. Chairman.

Dr. Sanders, in addition to serving as Ranking Member on this
Subcommittee I am proud to be the Ranking Member on the Sen-
ate Veterans’ Affairs Committee and preserving veterans’ pref-
erence is very important to me. Would you please explain how vet-
erans’ preference is protected under the DHS regulations, and do
you know whether there are any changes to current veterans’ pref-
erence regulations or statutes either in principle or in practice?

Dr. SANDERS. Sir, I can state unequivocally that veterans’ pref-
erence has not been diminished at all in any way whatsoever in
these final rules. In fact, while there were a number of options that
considered that, both DHS and OPM said unequivocally, we are not
going to touch veterans’ preference.

I will give you an example where in fact we have extended the
privileges we accord our veterans and which they deserve. In the
case of employees who first come to the Department, we have cre-
ated something called an initial service period that can be up to 2
years, primarily to accommodate extended training and develop-
ment cycles, some of the occupations that Mr. James mentioned.
During that initial service period it is easier to remove those em-
ployees. In the case of veterans, we have retained the current 12
months probationary period. Once they complete 12 months they
get full due process and hearing rights where non-preference eligi-
bles do not until the conclusion of that initial service period.

We have extended that same right to veterans in excepted serv-
ice appointments. Where today a veteran, in an excepted service
appointment, does not have any rights until after 2 years, we have
now given that veteran rights after 12 months, full appeal rights
to MSPB if there is any adverse action taken. So we have not only
protected what exists, but we have extended it.

Mr. JAMES. Could I just provide, sir, a footnote to that that may
be of interest to you?

Senator AKAKA. Yes, Mr. James.

Mr. JAMES. Secretary Ridge and I met with a coalition of about
25 veterans’ groups in the month of December, and at that meeting
Secretary Ridge committed that he would reinforce his commitment
to making sure that veterans’ affairs and veterans’ preference and
veterans’ issues were a primary concern to the Department, and he
promised that group that he would issue a management directive.

I am pleased to tell you that his very last act on his very last
day was to issue a management directive on veterans’ affairs and
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how important it is to the Department, and suggested some, what
I would describe as some review procedures that were mandatory
when veterans were being considered for jobs, and if the Sub-
committee will permit, I will be happy to either share that with the
Subcommittee or provide that to the Senator.

Senator AKAKA. Thank you. As you know, because of the situa-
tion today and the deployment of many reservists and National
Guard troops, this question has become very important, and I
thank you so much for your responses.

Thank you, Mr. Chairman.

Senator VOINOVICH. Senator Pryor.

Senator PRYOR. I will try to keep mine shorter this time because
I went a little long last time. Sorry about that.

But if I may, Dr. Sanders, in Washington they call this a
“prebuttal” but we are going to have a witness here in a little bit.
I think he is on the next panel, John Gage, President of the AFGE,
and I have looked through some of his testimony, and in his testi-
mony he talks about actions that employees have taken to try to
enhance security and improve how the various agencies have oper-
ated, and he goes through some policies that they have challenged
and they think that on the grounds they have a better way to do
things, etc. We will let him talk about that.

But are you aware of any real concrete examples of where the
existing personnel system that we have in place today has left
America less protected than it should be?

Dr. SANDERS. I will let others judge whether America is less pro-
tected, but let me give you some examples of where we believe the
current system, particularly the current collective bargaining sys-
tem needs to be recalibrated, and that is what we have tried to do
in the final regulations.

Under current law, before management can exercise any of its es-
sential operational rights, let us say, for example, the introduction
of new search or surveillance technology, it must first bargain with
the union over implementation, impact, procedures, and arrange-
ments. It must delay acting until those negotiations are concluded.

Senator PRYOR. So it is too cumbersome, too slow?

Dr. SANDERS. Yes. Here is the balance we have tried to strike in
the regulations, and there are examples: The introduction of per-
sonal radiation detectors, vehicle and container inspection systems,
firearms policy, etc. All of those actions are reserved to manage-
ment, but the law requires bargaining over implementation before
management can institute them.

What we have tried to do in the final regulations is say manage-
ment can go ahead and institute them. In those cases, the one I
have just given you, where there is literally a long-lasting effect—
we know those policies or technologies are going to be in place—
management has to bargain over the impact of those new changes,
and deal with appropriate arrangements for employees, but after
they have acted. They do not delay action, but they still bargain
afterwards.

Similarly with work assignment and deployment procedures.
There are examples, Senator, where the deployment of personnel
within a commuting area from a seaport to an airport is delayed
because of negotiated work rule procedures, or where those work
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rule procedures require you to send the most senior employee when
the least senior would do or vice versa.

Here is the balance we have tried to strike. Some procedures re-
main fully negotiable. Those procedures that deal with so-called
personnel management rights, procedures that deal with discipline
and promotion and performance management, those remain fully
negotiable, as negotiable in the final rules as they are under cur-
rent law. But those procedures that deal with operational matters,
the assignment of personnel, the deployment of personnel, those
are no longer subject to collective bargaining, but the final regula-
tions obligate the Department to sit down and confer with the
unions over those procedures for 30 days to try to reach agreement,
to try to work out their differences, but ultimately they do not
make them subject not to just collective bargaining, but resolution
by some third party who has no accountability for the Department.

The other thing that we added in the final regulation, Senator,
is the ability of employees and the union to enforce whatever rules
and regulations management may establish through the negotiated
grievance and arbitration procedures. While we may have limited
the union’s right to negotiate some procedures, those procedures
that deal with operational matters, we have retained an employee’s
right and the union’s ability to try to enforce those procedures,
make sure management is doing what it said it was going to do,
through grievance and arbitration.

So again, we have tried to strike a balance. It has not all gone
away as some would allege.

Senator PRYOR. Thank you, Mr. Chairman.

Senator VOINOVICH. I would like to thank the panel. I look for-
ward to future oversight hearings that we will have. Mr. Walker,
I appreciate your continued interest in what is happening in Home-
land Security.

I would like to add, Mr. James and Dr. Sanders, I am very much
impressed with the detail that you have provided. You understand
what you are doing, and that is very comforting to me. Often peo-
ple are not as familiar with some of the details as you are, and I
am impressed. I thank you for the time and effort you have put
into it.

In the future the Subcommittee will examine specific areas of the
new human resources system, such as the transition from the Gen-
eral Schedule to pay banding, the fairness of training, both gen-
erally for the DHS workforce and specifically for the new personnel
system, and whether employees’ voices are heard and responded to
as the personnel system is implemented.

In addition we will evaluate the effectiveness of the top leader-
ship of the Department and the thoroughness of DHS’s communica-
tion strategy. For example, I am very impressed with what Mr.
Walker has discussed regarding his involvement in communicating
with GAO employees. So often things get started and then employ-
ees are not informed. As a result, rumors are circulated and people
believe things that are not a fact.

Thorough communication for the new personnel system is ex-
tremely important.

Furthermore, the performance management system, including
the Department’s human capital plan, is something that this Sub-
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committee will continue to monitor. I want you to know that I want
the new personnel system to be a success. I want it to be a success
because we are depending on this Department for our security. I
am very concerned about the stress that many Americans feel in
terms of the potential of terrorism. I would like for my children and
grandchildren to live in an America that they know is secure. I do
not want them to have these worries with them every day as they
go to and from work or to school. It is a heavy, heavy responsibility
that you have.

Another issue as you know, is on whether the similar reforms
should be extended to the rest of the government. I have talked to
the Chairman of this Committee about this issue. How well the De-
partment of Homeland Security implements this system will heav-
ily influence whether those of us in Congress are going to be recep-
tive to that proposal.

Thank you for being here.

Mr. JAMES. Senator, if I could just on a personal note, thank you,
and I promise you personally that I heard your comments about
the need to continue the collaboration, and whether it is perform-
ance management or labor relations, where we do have significant
differences, we will continue. I will personally continue to keep the
communication lines open because it is critical that we involve our
employee representatives. I will take your advice, not as a criticism
but just as a admonishment that I need to do better, that we will
do better going forward. I thank you.

Senator VOINOVICH. Thank you.

We will take a 5-minute recess as the next panel comes to the
table.

[Recess.]

Senator VOINOVICH. If our second panel will come to the witness
table, I appreciate your patience.

Do you swear that the testimony you are about to give is the
gu(‘%l, the whole truth, and nothing but the truth, so help you,

0d?

Mr. PERKINSON. I do.

Ms. KELLEY. I do.

Mr. GAGE. I do.

Mr. BrRowN. I do.

Mr. MANN. I do.

Senator VOINOVICH. Let the record show that the witnesses an-
swered in the affirmative.

Our next panel consists of representatives of the employees at
the Department of Homeland Security: Darryl Perkinson is the Na-
tional Vice President for the Federal Managers Association; Colleen
Kelley is President of the National Treasury Employees Union;
John Gage is the National President of the American Federation of
Government Employees; Richard Brown is President of the Na-
tional Federation of Federal Employees; and Kim Mann is the Gen-
eral Counsel of the National Association of Agriculture Employees.

I want to thank all of you for coming today. I know that you have
spent the past 2 years working tirelessly with the Department of
Homeland Security and the Office of Personnel Management on de-
veloping the new human resources management system. I also
know that you have many concerns. Some of you have made them
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known to me privately, and we do look forward to hearing your tes-
timony today.

Mr. Perkinson, we will start with you. As I mentioned to the
other panel, I would like you to try to limit your remarks to 5 min-
utes. Your complete statement will be printed in the record. Mr.
Perkinson.

TESTIMONY OF DARRYL A. PERKINSON,! NATIONAL VICE
PRESIDENT, FEDERAL MANAGERS ASSOCIATION

Mr. PERKINSON. Chairman Voinovich, Ranking Member Akaka,
and distinguished Members of the Subcommittee, I sit before you
today as the National Vice President of the Federal Managers As-
sociation, which represents the interests of nearly 200,000 man-
agers, supervisors, and executives in the Federal Government, in-
cluding those managers in the Department of Homeland Security.
I am presently a supervisor training specialist at Norfolk Naval
Shipyard in Portsmouth, Virginia, where I have been in manage-
ment for nearly 20 years. Let me begin by thanking you for allow-
ing me this opportunity to express FMA’s views regarding the final
personnel regulations at DHS.

I hope that we can continue to have more opportunities in the
future to engage in this dialogue about the best way of governing
the most efficient and effective workforce to protect American soil.
Managers and supervisors are in a unique position under these
final regulations. Not only will they be responsible for the imple-
mentation of the Department’s new personnel system, they will
also be subjected to its same requirements. As such, managers and
supervisors are pivotal to ensuring the success of this new system.

We at FMA recognize that change does not happen overnight. We
remain optimistic that the new personnel system may help bring
together the mission and goals of the Department with the on-the-
ground functions of the Homeland Security workforce.

Two of the most important components to implementing a suc-
cessful new personnel system are training and funding. Managers
and employees need to see leadership from the Secretary on down
that supports a collaborative training program and budget pro-
posals that make room to do so. We also need the consistent over-
sight and appropriation of proper funding levels from Congress to
ensure that both employees and managers receive sufficient train-
ing in order to do their jobs most effectively.

As any Federal employee knows, the first item to get cut when
budgets are tightened is training. Mr. Chairman, you have been
stalwart in your efforts to highlight the importance of training
across government. It is crucial that this happens in the implemen-
tation of these regulations. Training of managers and employees on
their rights, responsibilities, and expectations through a collabo-
rative and transparent process will help to allay concerns and cre-
ate an environment focused on the mission at hand.

Managers have also been given the authorities under the final
regulations in the areas of performance review and pay-for-per-
formance. We must keep in mind that managers will also be re-
viewed on their performance and hopefully compensated accord-

1The prepared statement of Mr. Perkinson appears in the Appendix on page 94.
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ingly. As a consequence, if there is not a proper training system in
place and budgets that allow for adequate funding, the system is
doomed to failure from the start. Our message is this: As managers
and supervisors, we cannot do this alone. Collaboration between
manager and employee must be encouraged in order to debunk the
myths and create the performance- and results-oriented culture
that is so desired by these final regulations.

Managers have also been given greater authorities in the per-
formance review process that more directly links employees’ pay to
their performance. We believe that transparency leads to transport-
ability, as intra-department job transfers could be complicated by
the lack of a consistent and uniform methodology for performance
reviews.

FMA supports an open and fair labor relations process that pro-
tects the rights of the employees and creates a work environment
that allows employees and managers to do their jobs without fear
of retaliation or abuse.

The new system has relegated the authority for determining col-
lective bargaining rights to the Secretary. Toward this end, the rec-
ognition of management organizations such as FMA is a funda-
mental part of a collaborative and congenial work environment.
Title 5 CFR 251/252 allows FMA as an example to come to the
table with DHS leadership and discuss issues that affect managers
and supervisors. While this process is not binding arbitration, the
ability for managers and supervisors to have a voice in the policy
development within the Department is crucial to its long-term vi-
tality.

There has also been a commitment on the part of OPM, DHS,
and DOD to hold close the Merit System principles, and we cannot
stress adherence to those timely standards enough. However, we
also believe there needs to be additional guiding principles that
link all organizations of the Federal Government within the frame-
work of a unique and single civil service.

We, at FMA, are cautiously optimistic that the new personnel
system at DHS will be as dynamic, flexible, and responsive to mod-
ern threats as it needs to be. While we remain concerned with
some areas at the dawn of the system’s rollout, the willingness of
OPM and DHS to reach out to employee organizations, such as
FMA, is a positive indicator of collaboration and transparency. We
look forward to continuing to work closely with Department and
Agency officials.

Thank you again, Mr. Chairman, for the opportunity to testify
before your Subcommittee and for your time and attention to this
most important matter. Should you need additional feedback or
have any questions, we would be glad to offer our assistance.
Thank you.

Senator VOINOVICH. Thank you, Mr. Perkinson.

Colleen Kelley, welcome back. You have appeared before this
Subcommittee on many occasions, and I am grateful for your com-
mitment to open communication on these important issues. I know
my staff appreciates the ongoing communication they have with
your staff. Thank you for being here today.
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TESTIMONY OF COLLEEN M. KELLEY,! PRESIDENT, NATIONAL
TREASURY EMPLOYEES UNION

Ms. KELLEY. Thank you very much, Senator. Chairman Voin-
ovich, and Senator Pryor, I really appreciate the opportunity for
NTEU to share its views with you on the new DHS personnel sys-
tem. Fifteen thousand employees in the Department are rep-
resented by NTEU and will live under these regulations.

It is unfortunate that after 2 years of collaborating with DHS
and OPM on this new system that I come before the Subcommittee
today unable to support the final regulations.

Because these regulations fall woefully short on a number of the
Homeland Security Act’s statutory mandates in the area of collec-
tive bargaining and employee appeal rights, NTEU, along with our
fellow Federal employee unions, has filed a lawsuit in Federal
court. The lawsuit seeks to prevent DHS and OPM from imple-
menting these final regulations related to these areas and would
order DHS and OPM to withdraw the regulations and issue new
regulations that fully comply with the relevant statutes.

The Homeland Security Act requires that any new human re-
source management system “ensure that employees may organize,
bargain collectively, and participate through labor organizations of
their own choosing in decisions which affect them.” NTEU believes
that the final regulations do not meet this statutory requirement
in the following ways:

Under the final personnel regulations, the responsibility for de-
ciding collective bargaining disputes will lie with a three-member
DHS Labor Relations Board that is appointed by the Secretary
with no Senate confirmation. A true system of collective bargaining
demands independent, third-party determination of disputes. The
final regulations do not provide for that.

Second, under the final regulations, not only will management
rights associated with operational matters, such as deployment of
personnel, assignment of work, and the use of technology, be non-
negotiable, but even the impact and implementation of most man-
agement actions will be non-negotiable.

Third, the final regulations further reduce DHS’ obligation to col-
lectively bargain over the already narrowed scope of negotiable
matters by making department-wide regulations non-negotiable.
Bargaining is currently precluded only over government-wide regu-
lations and Agency regulations for which a compelling need exists.

A real-life example of the adverse impact of the negotiability lim-
itations on both employees and the Agency will be in the area of
determining work shifts, even when these shifts last for more than
60 days. The current system provides that employees have a trans-
parent and explainable system. After management determines the
qualifications needed for employees to staff shifts and assignments,
negotiated processes provide opportunities for employees to select
shifts that take into consideration important quality-of-life issues of
individual employees, such as child care, elder care, the ability to
work night shifts or rotating shifts. There will be no such nego-
tiated process under the regulations as issued. The impact of these

1The prepared statement of Ms. Kelley appears in the Appendix on page 110.
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changes will have a huge impact on employees and be a huge det-
riment to Homeland Security’s recruitment and retention efforts.

One of the core statutory underpinnings of the Homeland Secu-
rity Act was Congress’ determination that DHS employees should
be afforded due process in appeals they bring before the Depart-
ment. The HSA clearly states that the DHS Secretary and OPM
Director may modify the current appeals procedures of Title 5 only
in order to “further the fair, efficient, and expeditious resolution of
matters involving the employees of the department.” Instead, the
final regulations undermine this statutory provision by eliminating
the Merit System Protection Board’s current authority to modify
unreasonable Agency-imposed penalties. The new regs authorize
the MSPB to modify penalties only where they are “wholly unjusti-
fied”. This “wholly unjustified” is a new standard that will be vir-
tually impossible for DHS employees to meet.

The final regulations also provide the Secretary with unfettered
discretion to create a list of mandatory removal offenses that will
only be appealable on the merits to an internal DHS Mandatory
Removal Panel appointed by the Secretary.

The President’s 2006 budget again proposes that a similar pro-
posal that exists in the IRS today should be dropped. It is known
as the “10 deadly sins,” and the President’s budget wants it re-
moved from the IRS to allow the Agency more discretion. This dra-
conian, inflexible provision should also be dropped from the DHS
regulations.

The final regulations as they relate to changes in the current
pay, performance, and classification systems of DHS employees
also remain woefully short on details. Currently, performance eval-
uations have little credibility among the workforce, but it appears
that now these subjective measures will become the determinant of
individual pay increases under the new system. This will lead to
more recruitment and retention problems at DHS, not less. This
kind of a system will be particularly problematic for the tens of
thousands of DHS employees, such as CPB officers, who perform
law enforcement duties where teamwork is critically important to
their successful achievement of the Department’s goals.

Based on our serious concerns with regard to these regulations,
NTEU urges both Congress and the Administration not to extend
them throughout the Federal Government as proposed. As was al-
ready noted, the Homeland Security Act provided for these changes
based on national security considerations. Those considerations do
not apply to the rest of the government.

I appreciate and agree with the comments made by several Sen-
ators on this Subcommittee that it would be premature to expand
these rules until there is at least some sense of their impact in
DHS. I look forward to continuing to work with this Subcommittee
to help the Department of Homeland Security meet its critical mis-
sion. NTEU wants this Department to be successful, just as every
American does, and I look forward to any questions you might
have. Thank you.

Senator VOINOVICH. Thank you.

Mr. Gage, I had a fairly good working relationship with your
predecessor, Bobby Harnage. Since you have been on board, you
and I have not seen that much of each other, and I think that I
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would like to see more of you and your staff. As we move through
this implementation process, talking about it would be very helpful
to me. I just want you to know I would welcome your input, and
thank you for being here today.

TESTIMONY OF JOHN GAGE,! NATIONAL PRESIDENT,
AMERICAN FEDERATION OF GOVERNMENT EMPLOYEES

Mr. GAGE. Thank you, Senator Voinovich and Senator Pryor, it
is a pleasure to be here.

Mr. Chairman, DHS regulations usurp not only the rights and
protections of our members, they also undermine the authority of
the Congress to set the standards for a politically independent civil
service. The DHS regulations rest upon a false premise: That care-
fully designed civil service procedures that have stood the test of
time are an obstacle to homeland security, and that union rep-
resentation interferes with the protection of the American public
from terrorist threats. Neither of these premises has any validity,
but now DHS has put forth a personnel system that undermines
the integrity of the civil service, its political neutrality, its merit-
based personnel management system, its market-based pay system,
its public accountability, and its tolerance for democratically elect-
ed unions.

In the year-long process of formal and informal consultation with
those who would be directly affected by any new DHS systems, the
unions participated in absolute good faith. We offered proposals
that I describe in detail in my written statement that conceded the
Agency’s right to implement any action it considered necessary to
protect homeland security. But the Agency’s problems were process,
and to take care of process problems they took away rights. And
that is our objection.

Our offers and our proposals were ignored in their entirety. The
DHS internal review panels are also described in detail in my writ-
ten statement. It is absurd to pretend that a panel consisting solely
of management appointees can be a fair or disinterested arbiter of
labor-management disputes. In addition, DHS has insulated this
inevitably biased panel from outside review or accountability by
dictating the MSPB standards for adjudication.

Specifically, DHS has told the MSPB that in its review of the
penalties and disciplinary actions taken against DHS employees,
the MSPB may no longer consider the Douglas mitigating factors
which were developed by the courts and have been successfully
used by them for more than 25 years. These factors include the
nature and seriousness of the offense, its relation to the worker’s
duties, position, and responsibilities, whether the offense was in-
tentional or inadvertent, was committed maliciously or for personal
gain, or whether it was repeated. By DHS edict, the MSPB or arbi-
trators can no longer consider a worker’s past disciplinary record,
work record, length of service, or performance. The MSPB or arbi-
trators may no longer check the consistency of the penalty with
those imposed on others for the same offense.

These are the kinds of considerations DHS has decided are either
not modern or not consistent with homeland security, and these are

1The prepared statement of Mr. Gage appears in the Appendix on page 122.
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the kinds of considerations that we think form the basis of a fair
and rational and politically independent civil service system. We
simply cannot understand how DHS can interpret its authority to
include dictating to the MSPB in this way, and we cannot under-
stand how anyone could connect consideration of these kinds of
mitigating factors with exposing our Nation to an increased threat
from terrorists.

The DHS regulations narrow the scope of collective bargaining.
In practice, neither management nor the affected workforce will be
able to negotiate over work schedules, overtime, detailed selection
methods, uniforms, dress codes, health and safety procedures, or
travel. And the Agency has authorized itself without limitation to
issue Agency-wide prohibitions on bargaining over the few issues
that remain negotiable.

Finally, DHS gave itself the right to invalidate any provision of
an existing collective bargaining agreement. This is not flexible.
This is not modern. This is not even credible. In the aftermath of
the September 11 attacks, when the INS official line was that our
Northern border was entirely safe and protected, two courageous
front-line Border Patrol agents from Michigan stepped forward to
tell Congress the truth about our Nation’s vulnerabilities. As a
direct response to these disclosures, the Congress voted to triple
the number of Border Patrol agents, immigration inspectors, and
Customs Service personnel along the Northern border. The INS
management’s direct response, however, was to release these Bor-
der Patrol agents for speaking out, and it was only through the
intervention of their union and eventually the Congress that the
retaliatory firings were avoided. Under the DHS regulations, the
union will be unable to protect whistle-blowers in cases like these,
and all of us will be less secure as a result.

The Agency likes to tout its rules as being mainly about trans-
forming the pay system into one that will reward high perform-
ance. We wish that were so. The fact is that it is not a pay system
at all. It is unbridled discretion to set salaries on an individual-by-
individual basis. There will be no necessary consistencies between
salaries of those with identical job duties or between salary adjust-
ments for those subject to the same market forces.

There is no extra funding to avoid having a zero-sum competition
that makes anyone’s gain someone else’s loss, making a mockery of
the kind of teamwork and cooperation that is crucial for successful
law enforcement. There is nothing in place to hold managers ac-
countable for pay decisions. There is nothing to prevent pay-for-
performance from being used to depress overall Federal pay. And
there is no doubt that it will be used to drop the bottom out of Fed-
eral pay scales. We predict chaos, litigation, and very low morale.

We also predict that you and your colleagues will be hearing a
lot from DHS employees. After all, Congress established several
chapters of Title 5 so that employee concerns, whether individual
or collective, could be raised and resolved in an open, balanced, and
fair system. With a statutory system, no one promised that there
would never be problems, only that they could be resolved in ways
that would allow employees and their supervisors to get on with
their work and their lives. Now DHS employees’ only recourse will
be their Representatives and Senators.
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In closing, Mr. Chairman, I would like to urge this Committee
to initiate legislation that will restore the scope of collective bar-
gaining for DHS and, in so doing, reinstitute checks and balances
that are so necessary. We ask that you ensure that whatever DHS
managers do with pay, employees at least be kept on par with the
rest of the Federal workforce in terms of funding so that the Agen-
cy does not suffer constant turnover and the loss of experienced
workers. We also ask you to step in and restore the mitigation
power to neutral outside adjudicators and eliminate the internal
Labor Relations Review Boards that will have no credibility either
within or outside the Agency.

Thank you, Mr. Chairman.

Senator VOINOVICH. Thank you, Mr. Gage. Mr. Brown.

TESTIMONY OF RICHARD N. BROWN,! NATIONAL PRESIDENT,
NATIONAL FEDERATION OF FEDERAL EMPLOYEES

Mr. BROWN. Mr. Chairman, Ranking Member Akaka, and Sen-
ator Pryor, thank you for allowing this testimony today. Certainly
the statement is longer than 5 minutes, but I will shorten that up
to something that I believe needs to be stated here publicly.

As you know, the National Federation of Federal Employees is
affiliated with the International Association of Machinists and
Aerospace Workers, and we have also been designated by the Na-
tional Association of Government Employees as well as the Metal
Trades Department of the AFL-CIO to deal with DHS matters.

One of NFFE’s principal DHS bargaining units is the U.S. Coast
Guard’s Civil Engineering Unit of roughly 50 employees out of
Providence, Rhode Island (CEU Providence). The employees at this
facility serve the First Coast Guard District, the Northeast, includ-
ing all of New England and parts of New York and New Jersey.

The employees of CEU Providence, mostly architects, engineers,
environmental specialists, planners, real property specialists, and
contracting officers, provide facilities management and engineering
services for the shore plan in the First District, which covers over
1,500 structures located in seven States. The shore plan consists of
a variety of structures that enable the Coast Guard operations,
such as piers, fueling facilities, aviation facilities, firing ranges,
barracks, communications towers, and aids to navigation. In short,
the employees of CEU Providence make sure our Coast Guard has
the facilities necessary to protect this country.

CEU Providence is a high-performing facility, with approxi-
mately 85 percent of its work being done in-house, using their own
design professionals. The CEU Providence has received awards for
their efficiency, honoring their ability to save millions in consulting
fees and freeing those resources for actual construction projects.

In April 2003, the employee representatives of the CEU Provi-
dence bargaining unit from NFFE Local 1164 went into contract
negotiations with management. Keep in mind this took place after
the establishment of the Department of Homeland Security.

Contrary to what DHS might want you to think is the case, De-
partment officials in contract negotiations had absolutely no pro-
posals whatsoever regarding national security. Now, I would think

1The prepared statement of Mr. Brown appears in the Appendix on page 142.
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that if labor unions and the work rules spelled out in collective bar-
gaining agreements were truly hampering national security, the
Agency certainly would have raised some concerns. The reason they
did not raise any concerns is that the unions and the collective bar-
gaining agreements do not impede national security in any way.
Under prior law, the Agency had the ability to take “whatever ac-
tion may be necessary to carry out the Agency mission during
emergencies,” including the ability to remove an employee on his
first offense or make unilateral changes to working conditions if
needed by acting first and negotiating later. It is not just the CEU
Providence installation that has been unable to come up with any
rationale how unions might hamper national security. During the
meet and confer process with DHS and OPM staff, management
was unable to cite a single case where the union, or a collective
bargaining agreement, for that matter, had in any way com-
promised national security nationwide.

But let me tell you where the overhaul of the personnel system
becomes problematic. I was telling you about the contract negotia-
tions at CEU Providence bargaining unit. By July 16, 2003, the
contract was agreed upon and signed. It was shortly thereafter ap-
proved by the Agency head, who again had no suggestions for
changes related to national security. For over a year now, manage-
ment and bargaining unit employees have lived happily under that
contract.

The CEU Providence installation is a good example of effective
and productive labor-management relations at DHS. It is evident
that the rules under Chapter 71 are working well for the Depart-
ment. Under the newly issued regulations, I believe labor-manage-
ment relations at DHS will experience significant breakdown, and
success stories such as those at CEU Providence will be hard to
come by. I predict moving into a new system will be a disaster for
employees at the Department for two main reasons:

One, under the new regulations, extensive questions will emerge
as to whether many of the articles and provisions of our contract
will be deemed negotiable under DHS rules. The parties will be
compelled to go before the DHS Labor Relations Board, a board
which does not currently exist, to answer questions under proce-
dures that are currently unwritten. Both sides will spend a consid-
erable amount of time preparing testimony, evidence, and argu-
ments that support its position. Rather than prompt, efficient com-
pletion and execution of a collective bargaining agreement, we will
be seeking third-party assistance to apply rules which have not
been created. I ask you how these frustrations, this delay, and this
expenditure enhance homeland security.

Two, DHS employees on the whole are uneasy about the new
personnel system. The uncurbed authority to impose severe dis-
ciplinary penalties for illegitimate reasons, the ability to signifi-
cantly reduce the pay of employees without having to provide any
justification, and the power to arbitrarily reassign employees any-
where in the country on a temporary or permanent basis will be
demoralizing to Federal workers and will reduce the ability to re-
cruit and retain quality employees. This will substantially hurt the
Department’s ability to carry out its mission.
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NFFE greatly appreciates the Subcommittee’s decision to hold
this hearing and to listen to the views of the DHS employee rep-
resentatives. It is our opinion that the authorities granted to DHS
under the new regulations are overly broad and excessive. More
importantly, they are not in compliance with the Homeland Secu-
rity Act on a number of accounts. The sum total of the new system
as proposed is one that will be demoralizing to Department employ-
ees. Implementing this personnel system will certainly have harm-
ful influence on the ability of the Department to carry out its mis-
sion, as I stated earlier.

This concludes my statement. Once again I thank the Sub-
committee for the opportunity to give my testimony.

Senator VOINOVICH. Thank you, Mr. Brown. Mr. Mann.

TESTIMONY OF KIM MANN,! ON BEHALF OF THE NATIONAL
ASSOCIATION OF AGRICULTURE EMPLOYEES

Mr. MANN. Mr. Chairman, and Senator Akaka, I represent the
National Association of Agriculture Employees, by far the smallest
union at the table, and we do appreciate an opportunity to address
this Subcommittee. We certainly agree with the specific detailed
critique given by Colleen Kelley, John Gage, and Richard Brown,
and I am not going to try to repeat their comments here today. But
I wanted to give you first a very brief glimpse as to what NAAE
is and, more importantly, who we represent. We are unique. We
want to express more than the details about the system which we
believe is flawed. We want to express how that flawed system will
impact the people it is intended to govern. And we believe that im-
pact also is going to have a big impact on the mission of the De-
partment of Homeland Security.

We represent 2,000 bargaining unit positions—and that is the
key word, positions—that were transferred to the Department of
Homeland Security in March 2002. These 2,000 positions represent
employees we call Agricultural Specialists and Agriculture Techni-
cians, and they are unique. They have a unique mission. Their mis-
sion, not like these gentlemen, not like Ms. Kelley’s people, but
their mission is to protect American agriculture. That is one of the
stated primary missions of the Department of Homeland Security,
according to the Homeland Security Act. The 2,000 positions came
over from the U.S. Department of Agriculture, from an Agency
within USDA called Animal and Plant Health Inspection Service.
The mission of these 2,000 transferred employees really is to pro-
tect American agriculture. They do that by performing agriculture
quarantine inspection services, or what we call AQI services. No
one else in CBP, Customs and Border Protection, has the edu-
cation, the training, or the expertise to perform those services.
NAAE, like NTEU and AFGE, participated actively in the DHS
process that led to these regulations.

We have a very simple, straightforward message that we would
like to deliver to this Subcommittee this morning, and that is, if
these regulations are allowed to go into effect as written, they will
jeopardize American agriculture. Count on it.

1The prepared statement of Mr. Mann appears in the Appendix on page 152.
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During the past 2 years, CBP has watched its cadre of Legacy
Agriculture employees—that is what we call our Agriculture Spe-
cialists and Technicians—dwindle from 2,000-plus positions, trans-
ferred in March 2003, to approximately 1,300 people today. That is
about a 40-percent decline in personnel. These are the trained,
highly educated professionals who are charged with protecting
American agriculture. The how and the why behind this dangerous
decline is really the key to understanding why NAAE is so con-
cerned about the adverse impact of these regulations upon U.S. ag-
riculture.

How has CBP precipitated this 40-percent decline? Well, it has
consciously ignored the agriculture mission component of its overall
mission. This is the principal mission of the Agriculture Specialists
and Technicians. It has also done so by consciously disregarding
the rights of Agriculture Specialists as valued employees. Unlike
the Legacy Customs and Legacy Immigration colleagues with
whom they work, the CBP Agriculture Specialists are college grad-
uates with degrees in the biological sciences. Many have graduate
degrees in the sciences. They are trained and experienced in detect-
ing and eradicating plant and animal pests and diseases that
threaten American agriculture. They are not law enforcement offi-
cers. They do not have arrest powers. They do not carry a gun.
They are simply trained to detect pests and diseases that are likely
to enter this country. And yet CBP in a proceeding pending before
FLRA is challenging the status of these employees as professional
employees. Why the decline has occurred in the past 2 years? Mo-
rale has been driven to a breaking point. And these CBP Agri-
culture Specialists in particular have responded by walking. They
have bailed out of CBP at an alarming rate, quitting. Many of them
have gone back to USDA and Animal and Plant Health Inspection
Service where the agriculture mission is alive and well.

The new DHS regulations codify in effect this unilateral power
that CBP management already exercises over the Legacy Agri-
culture employees’ rights and conditions of employment. These reg-
ulations as a practical matter eliminate negotiation rights and
deprive third-party review boards of the power to mitigate. They
install pay-for-performance schemes in which top performers are
not assured of appropriate rewards for excellent performance.

The regs virtually promise to widen the gap between the CBP
staffing levels needed to protect American agriculture and those
achievable under the personnel system. This threat to American
agriculture is not theoretical. It has already led to unprecedented
recalls of commodities found to have contained agriculture infested
pests, primarily the long-horned beetle. I have detailed those re-
calls in my written testimony, and yet today—yesterday an APHIS
newsletter reported another major outbreak of the Asian
longhorned beetle in New Jersey. This comes from the solid wood
packing material from China, and basically CBP has almost
stopped inspecting for that particular commodity.

My time is up, and I thank you very much for listening to our
concerns, and we would be happy to answer any questions.

Senator VOINOVICH. Thank you very much.

All of you have been very critical of these regulations. Is there
anything good? If you are not willing to share any thoughts on
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what is good, please discuss where the Department has been re-
sponsive to your concerns. There have been some changes in the
regulations, and I mentioned several of them in my opening state-
ment. The most important thing that I am interested in is whether
there is any consensus on two or three reforms that could really
make a significant difference for the new personnel system? I have
heard from all sides concerns about retention and recruiting. Sec-
ond, I have heard concerns that once people are hired, we may lose
them because of reduced collective bargaining rights.

Ms. Kelley, I would like to start out with you.

Ms. KELLEY. I would definitely say and acknowledge, as I have,
that there are changes that were made as a result of the 2 years
we spent working with the Department and with OPM. You listed
some of those. Some of them were listed by DHS and OPM. And
we have acknowledged those.

The problem is that at the core of the collective bargaining issue,
that language has been gutted and just precludes union involve-
ment on issues critical to the employees who we represent.

I would say that there definitely were changes made that were
positive as a result of our involvement, and if for no other reason,
that was definitely worth it. It is very disappointing, though, that
they did not listen to the very real solutions that we provided.

For example, even in the comments that you made, Mr. Chair-
man, about if anything was going to last more than 60 days, they
had an obligation to bargain. That will rarely be the case because
things as I described about shift assignments and selecting shifts
and work assignments that today employees have a process that
has rhyme and reason to it because of the negotiated system, that
will not be required to be negotiated, even though it will last more
than 60 days because the regulations define it as routine oper-
ational matters. And if the Department says it is a routine oper-
ational matter, they have no obligation to bargain regardless of
how long it lasts. And we believe that the language in these regula-
tions was written as it was in order to ensure that there are very
narrow and limited situations where they have to engage the
unions at all. That is the clear intent of the language of these regu-
lations, and it should not be that way.

Senator VOINOVICH. In terms of shift assignments, is that in the
collective bargaining agreement?

Ms. KELLEY. It is.

Senator VOINOVICH. For example, the longer you work for an
agency, the more flexibility you have in terms of picking the shifts?

Ms. KELLEY. It would abrogate it. It would eliminate any nego-
tiations of a process, and it would be up to management to unilat-
erally decide who would work and when, with no expectation on
the part of employees that there will ever be an opportunity for
that to change or for them to raise their hand and say I need to
do this, I have a working spouse, I am a single parent, whatever.
And there are processes today that allow employees to have that
volunteer process. They were all negotiated and they work. For the
Department to say that they get in the way of them delivering on
their mission is just disingenuous.

Senator VOINOVICH. Any other comments on changes to regula-
tion would make a difference? I have got to be frank with you.
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Passing legislation is not going to be easy because the Administra-
tion will object to it. Furthermore for Congress, this is a political
issue over which two campaigns were fought.

Is it possible for you to get together and develop changes you
think will make a difference for us to evaluate. The issue is what
can we do that will make a difference for your membership and
allow the Department to move forward? You have a lawsuit filed
and I do not know how long it will take for that to be resolved. Has
the Court granted an injunction preventing implementation?

Ms. KELLEY. We are asking for that, but I would say the issue
of pay, Chairman Voinovich, is one where a lot of the decisions
have not been made. I know no more about the pay system they
want to put in place today than I did a year ago, even though there
have been constant communications about——

Se‘l?lator VoINOVICH. You are talking about the pay-for-perform-
ance’

Ms. KELLEY. Yes, pay-for-performance, performance management
system, the whole compensation system. The last conversation I
had with Secretary Ridge on his last day as the Secretary was on
the issue of our future involvement in helping to develop a system
that is fair, credible, and transparent. So that opportunity is still
there before us, and NTEU is looking forward to the opportunity
to really have

Senator VOINOVICH. So that is an action management may take.

Ms. KELLEY. Yes.

Senator VOINOVICH. There are a series of things that manage-
ment could do to respond to many of your concerns without addi-
tional legislation. It is important for us to know what those things
are as well so that we can bring to bear on them through oversight
things that facilitate participation. Next, there are areas where we
need to continue with strong oversight to make sure the new per-
sonnel system is implemented successfully.

Mr. GAGE. Senator, one of the things that I liked that we con-
vinced them to do was to go slow on the pay. The Agency is still—
“growing pains” is saying it——

Senator VOINOVICH. Yes, the challenge is merging 180,000 peo-
ple. Mr. Mann, I am going to check into what you are saying. I am
very concerned about losing good people. One of the most important
people in this whole process—who I met her out in the hall—is re-
tiring after 37 years. I became involved with Federal workforce
issues 6 years ago because I was concerned about the looming
human capital crisis. This was the year that 70 percent of our Sen-
ior Executive Service would be eligible to retire.

Mr. Gage, I am sorry. I interrupted you.

Mr. GAGE. Well, I was just going to make the point that I think
that dropping this new personnel system and new pay on the De-
partment of Homeland Security of all departments is really going
to be a challenge. I have just great apprehension about what this
type of system will do in law enforcement. It has never been shown
to work in law enforcement. And I hear the human resource types
talk about how they are going to be able to make this thing so far
and objective, and I have been hearing that for years. But I am
really concerned on that side that so many resources are going to
go into the development of this system and into these personnel
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changes, and they would be much better spent for front-line em-
ployees and more people out there doing the job of homeland secu-
rity.

Senator VOINOVICH. Thank you. I want to make one point. I am
beyond my 3 minutes here, but, Mr. Perkinson, I was really inter-
ested in your comments. You are more open than some of the other
panelists here about this new system. To me that is important be-
cause it is your people who are going to be really involved in this.

Mr. PERKINSON. Exactly.

Senator VOINOVICH. I really want you to know that I want to
hear from you. I have been through this. I did this when I was
mayor. I did this when I was Governor, and this is not easy. So
you are very important here. Your members must be trained be-
cause they will influence how the system works.

Would anybody like to comment? I have taken more time than
I should.

Mr. MANN. Mr. Chairman, if I could just follow up, I agree with
Colleen Kelley and John Gage that pay is probably the most impor-
tant ingredient, the one thing that we could do something about.
Obviously, our people would like to be treated as the professionals
they are, but I do not think we can legislate or regulate that to
happen. But that is part of our problem. Pay is the other part.

If they do not have a pay system that is fair and transparent—
and by transparent, what I mean is one that is easy to understand
by the employees it is intended to compensate the overall system
is bound to fail. I have listened to the explanations that OPM and
DHS staff have given as to what this pay system might look like.
And I do not understand it myself, and I listened over and over
again, and I think they had some rocket scientists in there trying
to explain it to us, and they could not either. I am afraid that at
the end of the day, that system is not going to be comprehended
by the average person.

I am also concerned that the Agriculture Specialists and Techni-
cians who are excellent performers are not going to be assured of
any meaningful reward for that top performance.

Senator VOINOVICH. Well, can I make a suggestion to you?

Mr. MANN. Yes.

Senator VOINOVICH. If I were you, I would get a hold of David
Walker and see what he has done in the Government Account-
ability Office. Their system is working, so it may provide a bench-
mark.

Mr. MANN. I heard his remarks, and I took note of that as well.

Senator VOINOVICH. What we are looking for here are bench-
marks, exisiting systems for us to consider. They said there are
70,000 Federal employees that are involved in alternative per-
sonnel systems. I think maybe we need to talk to them.

Again, thank you very much for your testimony here today. Sen-
ator Akaka.

Senator AKAKA. Thank you very much, Mr. Chairman.

Taking it from the Chairman here, when he mentioned the law-
suit, in thinking back I think believe this is the first time unions
have coordinated their efforts and filed a lawsuit against the gov-
ernment. And so I would like to ask a question to all of you about
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the lawsuit that was filed to stop the implementation of the DHS
personnel regulations.

I am interested in several of the issues raised in the filing, and
I know there are many details that we can touch on, but I think
your filing of the lawsuit and the reasons you did it are the basis
of the problem. So I would ask each of you to elaborate just on the
arguments made in the lawsuit, especially discussing judicial re-
view and the limitations of independent, quasi-judicial agencies
mandated by the regulations. I think these are important issues
t}ﬁat will give us an idea of where you are and why you are doing
this.

Let’s start with Mr. Perkinson on this. Will you elaborate on
your arguments?

Mr. PERKINSON. I cannot elaborate on the lawsuit for you, Sen-
ator, but I will go to Ms. Kelley for that.

Ms. KELLEY. The lawsuit is focused on the collective bargaining
and on the appeals issues. I would note that there is no subject in
the lawsuit that affects the pay-for-performance or compensation
system today, perhaps in large part because we do not know a lot
about it yet, but the lawsuit is only aimed at where we see the
shortfalls in the collective bargaining and the appeals. And we be-
lieve they are in conflict with other statutes.

On the appeals issues, I guess the way I would explain it is that
everything that the Department has set up in these regulations al-
lows for internal review by the Department rather than outside re-
view, as exists today for other Federal employees. And we believe
that is wrong, first and foremost.

Second of all, it incorporates the FLRA and the MSPB into their
regulatory processes, but defines their roles differently than those
organizations. Those agencies have their own roles today defined
by statute. The FLRA has its authority under statute. The MSPB
has its authority. And these regulations choose to take those two
agencies and narrow what it is they can do in the realm of the De-
partment of Homeland Security. And we believe that they don’t
have the authority to do that. So that is what that part of the law-
suit is about.

And as to collective bargaining, this Congress, the Congress that
passed the Homeland Security Act, made it very clear that its in-
tent was that collective bargaining would continue and those rights
would continue for employees within the Department. And if you
look at the language in these regulations, that does not comply
with the intent of Congress, in our opinion, because it so narrowly
restricts and in many cases eliminates those rights, that it is not
collective bargaining as is defined in the law today.

Senator AKAKA. Mr. Gage.

Mr. GAGE. I would just like to make two points. The mitigation
of penalties is over the top where an arbitrator or an MSPB exam-
iner cannot mitigate a penalty.

The second thing is on collective bargaining, and I heard Dr.
Sanders here talk about how the union could stop implementation
of a management initiative or a management exercise, and that is
just not true. But the objections of the agencies to collective bar-
gaining were on process, and we should have addressed it on how
fast we can do bargaining, how management can set up a date
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when they had to act and they could complete their obligations to
talk to employees before then. But to say that, well, sometimes this
process went on too long and even though the unions have put up
proposals to really shorten it, we think we will just take the right
away altogether, and that is what we are concerned about, and
that is why we are pursuing this in the courts as well as every
other forum. It is just wrong to take away rights when the process
could be fixed.

Senator AKAKA. Mr. Brown.

Mr. BROWN. Yes, my esteemed colleagues here stated it quite
clearly. I am not going to go on about that. But you have to under-
stand that our membership lives by a collective bargaining agree-
ment. It defines their work rules, or part of them, anyway, a good
majority of them. And one of the previous panel members stated,
well, what if we had to have practice to defend the homeland, we
had to do this, we had to do that? What would make better sense
than regulations, i.e., a collective bargaining agreement where ver-
biage is such that everyone knows what they have to live by, that
it would not impede the implementation because it would have al-
ready been dealt with and everyone would have known the param-
eters which they would work under and how that would affect
them on the job?

If you lose your voice in the workplace and do it because I said
so and no other rationale, you will never have an employee work-
force in any part of this country with the commitment that you
have today. Thank you.

Senator AKAKA. Mr. Mann.

Mr. MANN. Senator Akaka, NAAE was not a primary architect
of that complaint. We fully support it and we support its objectives.
But as a lawyer, one of the things that intrigued me personally
about the complaint is the attack upon the impermissible delega-
tion of authority that DHS made in those regulations to MSPB and
to FLRA. DHS does not have the authority to do that. It not only
attempted to delegate authority, it also attempted to control the
procedures and the protocol by which that authority would be used.
So that delegation provision in the DHS regulations is something
that I think really deserves to be reversed.

Senator AKAKA. Mr. Chairman, if you would permit me, may I
ask a question of Mr. Perkinson?

Senator VOINOVICH. Yes.

Senator AKAKA. I strongly believe that for there to be any degree
of success in carrying out the regulations, there must be continuous
training—and the Chairman alluded to training—on the implemen-
tation of the new human resources system at DHS. Will you please
describe the training Federal Managers members routinely receive
on measuring performance and disciplining employees under the
current system?

Mr. PERKINSON. One of our concerns, Senator, has been that
under the current system, when it comes to grading performance,
of course, with us going to the pass/fail system of performance,
there is not extensive training on how we approach that type of
system. Most of our agencies that we deal with have gone to pass/
fail so there is not an extensive effort.
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Where our concerns come from the Federal Managers Association
is that with the move to pay-for-performance, we have to have
transparency in some form of set pre-standards that the employee
as well as the manager know what they are being measured
against. That is going to be the difficulty. And when we look at De-
partment of Homeland Security alone, we are looking at 22 dis-
parate agencies that came together under one roof, and they all do
not do the same type of work. So those measured performance lev-
els that we would go measure people by in order to ensure that we
are fair when we do pay-for-performance on the manager level is
going to be very difficult, and it will take a lot more extensive
training in the pay-for-performance area than we presently receive.

Senator AKAKA. If costs were not the issue, what further training
would benefit managers?

Mr. PERKINSON. I think managers would need to have some type
of understanding on how to rate personnel on an equitable basis,
that we have to have a system in place and we have to have the
measures in place, performance-based standards set for an em-
ployee when we sit down at the beginning of the year and say these
are our expectations, not to steal a line from Mr. Covey, but win-
win agreements or those types of things where you sit down with
an employee. At our senior management level at some agencies, we
have gone to win-win agreements where you know what your ex-
pectations are, and if you achieve them, those things will get you
to the point where you receive your pay.

Now, I think when we go to pay banding and those type of
things, it is going to be even more complicated to the point of how
you determine your No. 10 player versus your No. 1 player. And
those are the things—that is going to be a difficult and challenging
task for a first-line manager to have to execute in the workplace.

Senator AKAKA. Thank you, everyone. Thank you, Mr. Chairman.

Senator VOINOVICH. Thank you.

Again, I want to thank all of you. I assure you that this is not
the last of our oversight hearings on the implementation of these
regulations. I would like you to collectively get together and come
back with a consensus on what changes would make the biggest
difference for the new personnel system.

Again, I want to emphasize that this is really important. The big-
gest threat we have in our country today will be tackled by this De-
partment. We have to work together to make sure that we are se-
cure.

Thank you.

[Whereupon, at 12:32 p.m., the Subcommittee was adjourned.]






APPENDIX

TITLE 5--GOVERNMENT ORGANIZATION AND EMPLOYEES
PART III--EMPLOYEES
Subpart A--General Provisions
CHAPTER 23--MERIT SYSTEM PRINCIPLES
Sec. 2301. Merit system principles

(a) This section shall apply to--
(1) an Executive agency; and
(2) the Government Printing Office.

(b) Federal personnel management should be implemented consistent
with the following merit system principles:

(1) Recruitment should be from qualified individuals from
appropriate sources in an endeavor to achieve a work force from all
segments of society, and selection and advancement should be
determined solely on the basis of relative ability, knowledge, and
skills, after fair and open competition which assures that all
receive equal opportunity.

(2) All employees and applicants for employment should receive
fair and equitable treatment in all aspects of personnel management
without regard to political affiliation, race, color, religion,
national origin, sex, marital status, age, or handicapping
condition, and with proper regard for their privacy and
constitutional rights.

(3) Equal pay should be provided for work of equal value, with
appropriate consideration of both natiomal and local rates paid by
employers in the private sector, and appropriate incentives and
recognition should be provided for excellence in performance.

(4) All employees should maintain high standards of integrity,
conduct, and concern for the public interest.

(5) The Federal work force should be used efficiently and
effectively.

(6) Employees should be retained on the basis of the adequacy of
their performance, inadequate performance should be corrected, and
employees should be separated who cannot or will not improve their
performance to meet required standards.

(7) Employees should be provided effective education and
training in cases in which such education and training would result
in better organizational and individual performance.

(8) Employees should be--

(A) protected against arbitrary action, persconal favoritism,
or coercion for partisan political purposes, and

(B) prohibited from using their official authority or
influence for the purpose of interfering with or affecting the
result of an election or a nomination for election.

(9) Employees should be protected against reprisal for the
lawful disclosure of information which the employees reasonably

(43)
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believe evidences--
(A) a violation of any law, rule, or regulation, or
(B) mismanagement, a gross waste of funds, an abuse of
authority, or a substantial and specific danger to public health
or safety.

(c) In administering the provisions of this chapter--

(1) with respect to any agency (as defined in section
2302 (a) {2) (C) of this title), the President shall, pursuant to the
authority otherwise available under this title, take any action,
including the issuance of rules, regulations, or directives; and

{2) with respect to any entity in the executive branch which is
not such an agency or part of such an agency, the head of such
entity shall, pursuant to authority otherwise available, take any
action, including the issuance of rules, regulations, or directives;

which is consistent with the provisions of this title and which the
President or the head, as the case may be, determines is necessary to
ensure that personnel management is based on and embodies the merit
system principles.

(Added Pub. L. 95-454, title I, Sec. 101{a), Oct. 13, 1978, 92 Stat.
1113; amended Pub. L. 101-474, Sec. 5(c}, Oct. 30, 1990, 104 Stat.
1099.)

Amendments

1990--Subsec. (a). Pub. L. 101-474 redesignated par. (3} as (2} and
struck out former par. (2) which provided that this section is
applicable to Administrative Office of United States Courts.

Effective Date

Chapter effective 90 days after Oct. 13, 1978, see section 907 of
Pub. L. 95-454, set out as an Effective Date of 1978 Amendment note
under section 1101 of this title.

Section Referred to in Other Sections
This section is referred to in sections 2302, 4107, 4313, 5379 of

this title; title 10 sections 1612, 1722; title 22 section 3902; title
31 section 732; title 41 section 433.
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Human Capital Regulations

What GAO Found

GAO believes that the regulations contain rany of the basic principles that
are consistent with proven approaches to strategic human capital
management. For example, many elements for 2 modern compensation
system—such as occupational clusters, pay bands, and pay ranges that take
into account factors such as labor market conditions—are to be
incorporated into DHS's new system. However, these final regulations are
intended to provide an outline and not a detailed, comprehensive
presentation of how the new system will be implemented. Thus, DHS has
considerable work ahead to define the details of the implementation of its
system and understanding these details is important in assessing the overall
system.

The implementation challenges we identified last year are still critical to the
success of the new system. Also, DHS appears to be committed to continue
to involve eraployees, including unions, throughout the implementation
process. Specifically, according to the regulations, ernployee representatives
or union officials are to have opportunities to participate in developing the
implementing directives, hold four membership seats on the Homeland
Security Compensation Committee, and help in the design and review the
resulis of evaluations of the new system. Further, GAQ believes that to help
ensure the quality of that involvement, DHS will need to

+  Ensure sustained and committed leadership. A Chief Operating
Officer/Chief Management Officer or similar position at DHS would
serve to elevate, integrate, and institutionalize responsibility for this
critical endeavor and help ensure its success by providing the
continuing, focused attention needed to successfully complete the
multiyear conversion to the new human capital system.

*  Establish an overall communication strategy. According to DHS, its
planned communication strategy for its new human capital system will
include global e-mails, satellite broadcasts, Web pages, and an internal
DHS weekly newsletter. A key implementation step for DHS is to assure
an effective and on-going two-way communication effort that creates
shared expectations among managers, employees, customers, and
stakeholders.

While GAO strongly supports human capital reform in the federal
governiment, how it is done, when it is done, and the basis on which it is
done can make all the difference in whether such efforts are successful.
GAO's implementation of its own human capital authorities, such as pay
bands and pay for performance, could help inform other organizations as
they design systems to address their human capital needs. The final
regulations for DHS's new system are especially critical because of the
potential implications for related governmentwide reforms.

United States Oitice
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Chairman Voinovich and Members of the Subcommittee:

I appreciate the opportunity to be here today to provide our preliminary
observations on the Department of Homeland Security’s (DHS) final
regulations on its new human capital system, which were published last
week jointly by the Secretary of DHS and the Director of the Office of
Personnel Management (OPM). As the title of this hearing suggests—
“Unlocking the Potential within Homeland Security: The New Human
Resources System™—at the center of any agency transformation, such as
the one envisioned for DHS, are the people who make it happen. Thus,
strategic human capital management at DHS can help it marshal, manage,
and maintain the people and skills needed to meet its critical mission.

As we recently reported in our High-Risk Series, significant changes in how
the federal workforce is managed, such as DHS’s new human capital
system, are underway.’ Consequently, there is general recognition that the
government needs a framework to guide this human capital reform, one
that Congress and the administration can iraplement to enhance
performance, ensure accountability, and position the nation for the future.
These final regulations, which according to DHS will affect about 110,000
federal employees, are especially critical because of their implications for
governmentwide reforms. My statement today makes three overall poinis.

First, DHS has considerable work ahead to define the details of the

impl tation of its sy and understanding these details is important
in assessing the overall system. Nonetheless, similar to the observations we
made a year ago on the proposed DHS human capital regulations, we find
that the final regulations contain many of the basic principles that are
consistent with proven approaches to strategic human capital
management, including several approaches used by GAO.? However, these
final regulations are intended to provide an outline and not a detailed,
comprehensive presentation of how the new system will be implemented.
DHS is to issue implementing directives to carry out any policy or

‘GAO, High-Risk Series: An Update, GAO-05-207 (Washington, D.C.: January 2005).

*GAO, Human Capital: Preliminary Observations on Proposed DHS Human Capital
Regulations, GAO-04-479T (Washington, D.C.: Feb. 25, 2004); Posthearing Questions
Related to Proposed Depariment of Homeland Security (DHS) Human Capital
Regulations, GAO-04-570R (Washington, D.C.: Mar, 22, 2004); and Additional Posthearing
Questions Related to Proposed Department of Homeland Security (DHS) Human Capital
Regulations, GAO-04-817R (Washington, D.C.: Apr. 30, 2004).

Page 1 GAD-05-320T
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procedure under the new system. Thus, how it is done, when it is done, and
the basis on which it is done can make all the difference in whether DHS's
human capital system will be successful.

Going forward, DHS and other agencies must ensure they have the
institutional infrastructure in place to make effective use of their new
aunthorities. This institutional infrastructure includes, at a minimum, a
human capital planning process that integrates the agency’s human capital
policies, strategies, and programs with its program goals, mission, and
desired outcomes; the capabilities to effectively develop and implement a
new human capital system; and importantly, the existence of a modern,
effective, and credible performance management system that includes
adequate safeguards to ensure fair, effective, non-discriminatory, and
credible implementation of the new system.

Second, DHS appears to be committed to continue to involve employees,
including union officials, throughout the implementation process, another
critical ingredient for success. Specifically, under the DHS final regulations,
employee representatives or union officials are to have opportunities to
participate in developing the implementing directives, as outlined under
the “continuing collaboration” provisions; are to hold four membership
seats on the Homeland Security Compensation Committee; and are to help
in the design and review the results of evaluations of the new system. We
believe that sustained and committed leadership can provide the
continuing, focused attention needed to successfully complete this
multiyear conversion to the new human capital system and an ongoing two-
way communication strategy can help ensure the quality of that
involvement.

Third, and finally, recent actions, as evidenced by these DHS final
regulations, have significant, precedent-setting implications for the rest of
government. They represent both progress and opportunities, but also raise
legitimate concerns. We are fast approaching the point where “standard
governmentwide” human capital policies and processes are neither
standard nor governmentwide. Human capital reform should avoid further
fragmentation within the civil service, ensure reasonable consistency
within the overall civilian workforce, and help maintain a reasonably level
playing field among federal agencies when competing for talent. Further,
human capital reform should maintain key merit principles and appropriate
safeguards against discrimination and other prohibited personnel
practices.

Page 2 GAO-05-320T
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This morning | would like to provide some observations on the final DHS
regulations, discuss the multiple challenges that DHS confronts as it moves
towards implementation of its new human capital syster, and then suggest
a governmentwide framework that can serve as a starting point to advance
human capital reform. Lastly, I will highlight some of GAO's recent
experiences in implementing a performance-based and market-oriented
pay system since we believe that other agencies can benefit from our
experiences.

S
Preliminary
Observations on the
Final DHS Human
Capital Regulations

The final regulations establish a new human capital system for DHS that is
intended to assure its ability to attract, retain, and reward a workforce that
is able to meet its critical mission. Further, the human capital system is to
provide for greater flexibility and accountability in the way employees are
to be paid, developed, evaluated, afforded due process, and represented by
labor organizations while reflecting the principles of merit and fairess
embodied in the statutory merit systems principles.

Predictable with any change management initiative, the DHS regulations
have raised some concerns among employee groups, unions, and other
stakeholders because they do not have all the details of how the system will
be implemented and impact them. We have reported that individuals
inevitably worry during any change management initiative because of
uncertainty over new policies and procedures.® A key practice to address
this worry is to involve employees and their representatives to obtain their
ideas and gain their ownership for the initiative. Thus, a significant
improvement from the proposed regulations is that now employee
representatives are to be provided with an opportunity to remain involved.
Specifically, they c